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PROGRESS OF THE JUVENILE COURTS. 

The importance of the laws enacted by the 
legislatures of the various states where juve- 
nile courts have been established, has resulted 
in bringing forth some excellent opinions in 
the nisi prius courts. We published the 
opinion of Judge McEwen of the Cook County 
Circuit Court, sitting at Chicago. (People v. 
Ivis, 61 Cent. L. J. 289). Since then the 
Supreme Court of Illinois has passed upon 
the same question which sustains Judge Mc- 
Ewen’s opinion, in the case of People 
ex rel Joseph Schwartz v. Nelson Me- 
Lain, Superintendent St. Charles School 
for Boys (not yet reported). All these 
opinions sustain the position of the Cenrrar 
Law Journat on the subject of the juve- 
nile court as a branch of equity. (Vol. 51, p. 
101.) The opinion of the Supreme Court of 
Illinois marks the distinction of a boy who is 
living with parents who are good people and 
trying to bring the delinquent up according 
to rules of good behavior. Such a boy it is 
plain ought not to be taken from such parents 
for the reason stated in Judge Howell’s opin- 
ion, which we have made the leading case in 
this issue. 

The work which has been done by Judge 
Ben Lindsey, of the city of Denver, who 
is called the father of the juvenile court be- 
cause he was the first to get results, has been 
most satisfactory. His methods are being pur- 
sued in the other courts with varying results. 
The success of these courts depends very 
largely upon the capacity of the judge for this 
kind of work. Many good judges of questions 
of law would be utter failures in a juvenile 
court. It requires peculiar ability to reach 
juvenile delinquents and once the right person 
is secured great good may be accomplished. 
It would seem as though the judge of the juve- 
nile court should be appointed by the gover- 
nor of the state together with an advisory 
board connected with the juvenile court, such 
as a board of education. The main qualifica- 
tion of the judge lies in an ability to come into 
sympathy with the delinquents and draw them 
by the impulses of a large heart and mind 





thoroughly imbued by a high and broad sense 
of justice. Suchan one without a legal edu- 
cation will be more likely to succeed than one 
with legal knowledge and of indifferent dispo- 
sition, though it is of importance that such a 
judge should have a legal education. ‘The 
judge should be appointed during good be- 
havior, if he has demonstrated the fact that 
his natural qualifications meet the require- 
ments. 


The following taken from a recent issue 
of the Solicitor’s Journal, published in Lon- 
don, England, will be of interest, showing 
how the efforts to ameliorate the condition 
of delinquent children has progressed: 
‘*The education committee of the London 
county council brought up a report at Tues- 
day’s meeting, in which they recommended : 
‘That the home secretary be informed that’ 
the council has noted the new regulations for’ 
the treatment of children charged at the met- 
ropolitan police courts, dealing with the times 
of hearing children’s cases and the separa- 
tion of children from adult offenders, but is 
of opinion that further legislation is urgently 
necessary in respect of the methods of deal- 
ing with children, charged before the magis- 
trates, upon the following lines—namely (i.) 
that special magistrates should be appointed 


for the hearing of children’s cases, as recom- 


mended by the inter-departmental committee 
on physical deterioration ; (ii.) that separate 
courts should be provided for the hearing of 
children’s cases ; (iii.) that ‘‘probation offi- 
cers’’ should be appointed to watch over chil- 
dren committed to the custody of a person 
named by the court, in accordance with the 
provisions of the Prevention of Cruelty to 
Children Act, 1904, or the Youthful Offend- 
er’s Act, 1901; (iv.) that, instead of placing 
children in police court cells or workhouses, 
remand homes, or other suitable places of de- 
tention, should be provided to which chil- 
dren shall be sent on arrest and after being 
charged.’ Sir R. M. Beacheroft said that, 
while he was quite sympathetic with the pro- 
posals of the committee, he desired to know 
whether it was intended that they should be 
applicable to all cases or only to children 
brought to the courts under the Education 
Acts. Sir W. Collins replied that it was con- 
templated that the regulations should apply 
to all cases, but the committee had not yet 
gone into the question of any additional cost 
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which might arise by reason of their adop- 
tion. The recommendation of the committee 
was then adopted.’’ 

The progress of the reforms instituted by 
those who launched the idea of separate courts 
for children and their subsequent «are and edu- 
cation, and secured the legislation necessary 
to aid in the establishment of this new order 
of such affairs, must indeed be gratifying. It 
is most refreshing to turn from consideration 
of those schemes which have successfully been 
. put into operation to enrich a few people at 
the expense of many and look to those acts 
which show an unselfish devotion to efforts 
to raise unfortunate humanity up. 

The successful lives are those which have 
been devoted to the good of their fellows and 
at whom the fingers of outraged humanity are 
not pointed. We call attention to the progress 
of the juvenile courts because many of our 
readers may take hold of this kind of 
work and in aiding to build up institutions 
which will make good men and women 
of thousands who are yet to be and who other- 
wise might go to swell the criminal class, will 
be building best for their own happiness— 
success—and who will not be forgotten when 
they have done with their earthly careers. 





NOTES OF IMPORTANT DECISIONS. 

CARRIERS—FAILURE TO DELIVER Caks.—In a 
recent decision by the Supreme Court of South 
Carolina in the case of Mauldin vy. Seaboard Air- 
Line Ry., 52S. E. Rep. 677, the court decided a 
point which will interest shippers all over the 
country particularly those sections where great 
amounts of perishable fruit is grown for the mar- 
kets. It was there held that a shipper, in the 
absence of special contract, is not entitled to 
damages for failure to carry his freight caused 
by a sudden press of business which could not 
have been reasonably anticipated. ‘The defend- 
ant requested the following as a statement of the 
law which was refused. ‘The obligation to fur- 
nish cars in this case is an obligation imposed by 
law, and is not as binding as if the defendant 
railroad had contracted to furnish the cars. In 
this case the defendant is not liable if it has shown 
a reasonable excuse for failure to furnish the cars; 
heavy and unprecedentéd traftic, not reasonably 
to be expected and prepared for, would excuse 
the railroad for a deficiency of cars.”’ If a com- 
mon carrier assumes a contractual obligation out- 
side of and beyond the duty imposed by public 
policy, it must perform the contract or pay the 
damages, unless it can show circumstances which 
relieve from the performance of contracts gener- 
ally, and unexpected emergencies in its business 








would not be sufficient to excuseit. 4 Elliott on 
Railroads, § 1473. Here, however, the claim is 
not based on a contract, but on the ordinary pub- 
lic duty of the carrier to receive and transport 
promptly all freight offered. Promptness in 
transportation is of great and increasing import- 
ance.and hence common carriers should be re- 
quired to use every reasonable means and to take 
every reasonable precaution to insure it. ‘They 
should not only have ample rolling stock for the 
vrompt dispatch of all passenger and freight 
business usually to be expected, but they should 
by all reasonable forethought and effort prepare 
for unusual demands for transportation. And 
such forethought requires not only a study of 
their own business, but of the industries, the de- 
velopment and the progress of the country whose 
carrying business they undertake. But this duty 
does not extend to the acceptance and immediate 
transportation of freight at all hazards and in all 
circumstances. The true rule is thus etated in 5 
Am. & Eng. Enecy. Law, 168: ‘Where there is a 
sudden and unusual press of business, arising 
from exceptional causes, and which the company 
could not reasonably be expected to have antici- 
pated. it is not liable for the delay thereby neces- 
sitated, unless it had specially contracted to fur- 


nish such transportation; it is bound to provide. 


facilities for such transportation only as might 
reasonably bave been anticipated.’ Porcher v. 
Railroad Co., 14 Rich. Law, 181; Ayres v. Rail- 
way Co. (Wis.), 37 N. W. Rep. 432, 5 Am. St. 
Rep. 226; Railway Co. v. Rae, 68 Am. Dec. 574; 
4 Elliott on Railroads, §§ 1470, 1473; 6 Cyc. 373. 


JURISDICTION OF THE COURTS OF 
ONESTATE OVER AN ACT OF BIG- 
AMY COMMITTED IN. ANOTHER 
STATE—THE COLLINS CASE. 

From time to time there arise cases in 
court which, because of the importance or 
novelty of the point involved, the prominence 
of the parties, or the peculiar surrounding 
circumstances, attract more than the usual 
amount of public attention. But it is seldom 
that one arises which commands attention 
because learned attorneys institute and dig- 
nified courts retain it in violation of the very 
fundamental principles of all law. An in- 
stance of the latter kind is the case against 
George D. Collins, of San Francisco, which 
has occupied considerable of the time and 
altention of the courts of California and the 
Dominion of Canada for some months past. 
George D. Collins is an attorney who has been 
more or less prominent (sometimes in the in- 
vidious sense of that word) at the San Fran- 
cisco bar for some time past. He isa ‘‘crimi- 
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nal lawyer’’ in two senses of that word; has 
been prominently identified with the grafters 
ofthe grafting municipal administration of 
the past four years, and has caused the blind 
goddess to play some surprising pranks in 
the interest of vice and crime—but that has 
nothing to do with thestory. ‘Some years ago 
there were two Newman sisters. Collins 
married one of them, which one is a matter in 
dispute. At any rate, it is not disputed that 
he lived and cohabited with both, and chil- 
dren were born to him by both. One of the 
sisters and the children she bore Collins died. 
Collins thereafter lived with the surviving 
sister and the children she had borne him, as 
husband and wife for four years. During the 
early part of 1905 Collins went to Chicago, 
and while there was married to a Miss Mc- 
Curdy, of Stockton, whom he brought back to 
San Francisco and lived with as his wife at one 
of the leading hotels, introducing her to his 
friends and aequaintances as his wife. A 
brother of the surviving Newman sister went 
before the grand jury, which, on the advice 
of District Attorney Byington, returned an 
indictment in San Francisco against Collins 
for an alleged overt act of bigamy committed 
in Chicago, Illinois. Strange to say, a learned 
court overruled all exceptions and objections, 
assumed jurisdiction of the alleged offense, 
and set the case down for trial. But wonders 
did not cease here. An application fora writ 
of prohibition, under the provisions of the 
code, duly and regularly presented to the 
California Supreme Court, was denied by that 
learned tribunal. The case was duly called 
for trial over every technical objection known 
to criminal practice. The process of select- 
ing a jury was duly commenced, and occu- 
pied several days, the end-of-the-week ad- 
journment supervening the operation. Dur- 
ing this adjournment Collins and his Chi- 
cago bride went to Canada, from which a per- 
son charged with bigamy is not extraditable. 
District Attorney Byington at once instituted 
extradition proceedings, but finding his appli- 
cation must fail, he had indictments returned 
by a pliant grand jury charging Collins suc- 
cessively with embezzlement and perjury, 
which are extraditable offenses. The extra- 
dition was fought by Collins successfully in 
the Canadian courts for more than six weeks, 
and while the matter had not been finally de- 


termined, lawyers who followed the case 





closely are of the opinion that the extradition 
proceedings must have ultimately failed. 
Much to the surprise of the San Francisco 
authorities, Collins suddenly withdrew all 
opposition to the proceeding in the Canadian 
courts, and submitted to the issuance of the 
writ of extradition. This, under the extra- 
dition treaty, of course puts a quietus on the 
trail by the San Francisc> courts on the 
charge of an overt act of bigamy committed 
in the state cf Illinois; but the charge of 
perjury still stands—the charge of embezzle- 
ment was so manifestly without a foundation 
that the district attorney nol-prossed it. The 
alleged perjury is claimed to have been com- 
mitted by Collins in swearing to an answer 
denying that he was ever married to the sur- 
viving Newman sister, filed in a suit brought 
by her for maintenance. Even if the affidavit 
be false, it is very doubtful whether the indict- 
ment can rightfully be made to stick under 
the California statute. The matter for sur- 
prise in this case is that any attorney should 
seriously seek to indict in California and 
there try a man for an overt act of bigamy 
committed in the state of Illinois. Thefactthat 
the couple returned to San Francisco after 
the act of bigamy, if there was one, was com- 
mitted at Chicago, does not alter the nature 
of the case in any way. The couple may 
have infracted the laws of California by living 
together as man and wife in that state; but 
their offense, and the offense of neither of 
them was bigamy in California; it was plain 
every day adultery, or bigamous cohabitation. 
It is an elementary principle of law, with 
which every district attorney is or should be 
familiar, that the criminal laws of a state have 
no jurisdiction over crimes committed wholly 
beyond the border of that state’s territorial 
jurisdiction. The matter for wonder and of 
the greatest concern in this case is, that any 
self-: especting court would attempt to retain 
jurisdiction of such a cause. It was plainly 
the duty of the court, on the reading of the 
indictment, or as soon as the facts were dis- 
closed of its own motion, to have dismissed 
the cause. The crime of bigamy, as a crime, 
is in no sense different from the crime of 
homicide; and would even a San Francisco 
court attempt to retain jurisdiction of a case 
and try a man on an indictment by a Cali- 
fornia grand jury for a murder committed in 
Illinois? Not only was the returning of the 








218 


CENTRAL LAW JOURNAL. 





No. 12 








indictment and the attempt to retain jurisdic- 
tion violative of elementary principle, but in 
contravention of the express prohibition of 
the California Penal Code, which provides for 
punishment only in those cases wherein the 
crime is committed wholly or in part within 
the state.! That a crime charged was not 
committed within the territorial jurisdiction 
of the court is specifically made ground for 
demurrer ;? and specific provisions are made 
for dismissing the jury and discharging the 
defendant whenever it develops in the course 
of the trial that ‘‘the court has no jurisdiction 
of the offense charged, and it appears that it 
was committed out of the jurisdiction of the 
state.’’® 

The California Penal Code provides that 
“every person having a husband or wife liv- 
ing, who marries another person,’’ is guilty 
of bigamy.‘ But this provision cannot 
dy any stretch of the canons of the 
well recognized rules of construction be made 
to extend to any bigamous marriages except 
those occurring within the state; and if the 
intent of the legislature was to embrace any 
other, in so far as the section seeks to em- 
brace bigamous marriages contracted out of 
the state it is a nullity. The penal laws ofa 
state can have no extra-territorial force ; they 
are peculiarly local to the state; they cannot 
be enforced by the courts of another state, 
and they cannot regulate the acts or conduct 
of denizens of a sister state, or of their own 
vitizens while temporarily sojourning in anoth- 
erstate.° The crime of bigamy is not of the 
nature of those crimes commenced in one 
state or place and continued or completed in 
another; such as where a person is residing 
in one state, there originate and concocts a 
crime, which he consummates in another 
state, by innocent agents employed by him 
and acting under his direction;* stealing 

! Pen. Code, § 27. 

2 Pen. Code, § 1004, subd. 1. 

3 Pen. Code, § 1114. 

4§ 281. 

5 See Scoville v. Canfield, 14 Johns. (N. Y.) 338,7 
Am. Dec. 467; Delafield v. State of Illinois, 2 Hill (N. 
Y.), 169; Teall v. Felton, 1 N. Y. 546; Dickinson v. 
Dickinson’s Heirs, 1 Yerg. (Tenn.) 110, 24 Am. Dec. 
444; Folliott v. Ogden, 1 H. Bl. 127, 185; Houston v. 
Moore, 18 U. S. (5 Wheat.) 169, 5 L. Ed. 19; Com- 
monwealth v. Green, 17 Mass. 540; United States v 
Lathrop, 17 Johns. (N. Y.) 4; Suffolk Bank v. Kid- 
der, 12 Vt. 464, 36 Am. Dec. 354; Earthman v. Jones, 
2 Yerg. (Tenn.) 486. 

6 Cheating by means of forged writing drawn and 
executed in Ross County, Ohio, and published and 





goods or property in one jurisdiction and 


‘carrying or taking same into another and there 


converting it to his own use;’ embezzling 
money in one county or country and taking 
it into another ; * firing shot from one country 
which takes effect in another; ° and the like. 
The same rules of law do not govern. The 
first consists of an overt act; is completed at 
one time and in one transaction. The oth- 
ers—with the exception of the last—consist 
of a series of acts, asportation, publication, 
and the like. A section of the California 
Penal Code provides that ‘‘upon a trial for 
bigamy, it is not necessary to prove either of 
the marriages by the register, certificate, or 
other record evidence thereof, but the same 
may be proved by such evidence as is admis- 
sible to prove marriage in other cases; and 
where the second marriage took place out of 
this state, proof of that fact, accompanied 
with proof of cohabitation thereafter in this 
state, is sufficient tojsustain the charge.’’!° 
But this is merely a rule of evidence which 
eannot be held to broaden the scope of 
the crime denounced in § 281, or enlarge the 
territorial jurisdiction of the court. It has 
no bearing whatever upon the substantive of- 
fense, and the clause ‘‘and when the second 
marriage took place out of this state, proof 
of that fact, accompanied with proof of 
cohabitation thereafter in ‘this state, is suf- 
ficient to sustain the charge,’’ is without force 
or effect; is a nullity. 





H. M. Hanson. 
San Francisco, Cal. 


crime consummated in New York City, People v. 
Adams, 3 Den. (N. Y.) 190, 45 Am. Dec. 468,1 N. Y. 
178. See People v. Merrill, 2 Park. Cr. Cas. (N. Y.) 
598; Ex parte Hedley, 31 Cal. 114; King v. Burdett, 4 
Barn. & Ald. 95, 179,6 Eng. C. L. 404; Jn re Carr, 28 
Kan. 1; Lindsey v. State, 38 Ohio St. 507; Fonte v. 
State, 15 Lea (Tenn.), 712; Ex parte Rogers, 10 Tex. 
App. 655, 38 Am. Rep. 654; Rogers vy. State, 11 Tex. 
App. 608. 

7 Kidd v. State, 83 Ala. 58, 3 So. Rep. 442; People v. 
Staples, 91 Cal. 23, 27 Pac. Rep. 523; Mock v. People, 
82 N. Y. 285; Dixon v. State, 15 Tex. Cr. App. 480; 
Powell v. State, 52 Wis. 217, 9 N. W. Rep. 17. 

8 Cole vy. State, 16 Tex. App. 461; Reed v. State, 16 
Tex. App. 586; Cohen v. State, 20 Tex. App. 224. 

9 Simpson v. State, 92 Ga. 41, 44 Am. St. Rep. 75, 17 
S. E. Rep. 984; United States v. Davis, 2 Sumn. C. C. 
482, 485, 25 Fed. Cas. 786; Tyler v. People, 8 Mich. 320; 
Commonwealth v. Macloon, 101 Mass. 1, 100 Am. Dec. 
89; Johns v. State, 19 Ind. 421, 423, 81 Am. Dec. 408; 
State v. Chapin, 17 Ark. 561, 65 Am. Dec. 452; State 
v. Kelly, 76 Me. 331, 49 Am. Rep. 620; Green y. State, 
66 Ala. 40, 41 Am. Rep. 744. 

10 § 1106. 
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CONSTITUTIONALITY OF ACTS PROVIDING 
FOR THE ESTABLISHMENT OF JUVENILE 
COURTS. 

IN THE MATTER OF APPLICATION OF ARTHUR 
E. CHRISTENSEN, IN BEHALF OF HARRY 
BENSON, A MINOR, FOR A WRIT OF HABEAS 
CORPUS. 





District Court of the Second Judicial District of the State of 
Utah, February 28, 1906. 

Inferior courts are courts of limited jurisdiction and 
not those whose decisions are necessarily subject to re- 
view and therefore juvenile «viirts may be estabe 
lished by law by the legislature without making pro- 
vision for appeal, and such a law is not violative of 
any constitutional limitation in reference to the es- 
tablishment of ‘‘inferior courts.” 


Classification of minors, by themselves, and mat- 
ters relating to them and distinguishing the laws in 
regard to them, violates no constitutional provision 
and that therefore the establishment of a juvenile 
court, with jurisdiction limited solely to minors, is 
constitutional. 


The jurisdiction of juvenile courts over delinquent 
minors is purely equitable and has its foundation in 
the ancient right of equity to appoint a guardian or 
assume parental care over infants who seem to be 
neglected or wanting in proper supervision. 


The legislature may limit the jurisdiction of juve- 
nile courts to cities of a certain size without violating 
any provision of the constitution. 


Enforcing the provisions of the juvenile court act 
defining a delinquent child to be one who violates a 
statute of the state and providing for his commitment 
tojthe State Industrial school if, in the opinion of the 
court, such commitment is necessary, is not a crimi- 
nal proceeding, and the care and training of such a 
boy in such an institution is not imprisonment. 


HOWELL, D. J.: — The petition herein, 
which is in behalf of Harry Benson a minor 
of the age of seventeen years, sets out that 
he is unlawfully restrained of his liberty by the 
Superintendent of the State Industrial School. 
The cause of such restraint is alleged to be a pre- 
tended commitment based upon an order and 
judgment of the Juvenile Court of Salt Lake City, 
and such commitment is alleged to be illegal for 
the following reasons, first, that the act of the 
legislature creating juvenile courts is unconsti- 
tutional and void, and secondly, even if it is not 
that the procedure therein provided for the trial 
of juvenile delinquents is unconstitutional and 
void, wherefore, the petitioner prays that a writ 
of habeas corpus be directed to the said Superin- 
tendent of the State Industrial School command- 
ing him to have the body of said Harry Benson 
before the court, together with the cause of his 
detention, and that he be restored to his liberty. 
The return ot the superintendent to the writ of 
habeas corpus alleges that he has the said Harry 
Benson under his control as Superintendent of 
the State Industrial School, by virtue of a com- 
mitment issued by the Juvenile Court of Salt 
Lake City, and that the same is due and adequate 





authority according to law, for him to retain con 
trol of the said Harry Benson. Wherefore, hav- 
ing fully answered said petition and made return 
to said writ of habeas corpus, he prays to be hence ° 
dismissed. 

Attached to the petition is the complaint under 
oath of the probation officer of the Juvenile Court 
of Salt Lake City, charging that the said Harry 
Benson, being a child eighteen years of age, or 
under, and not being an inmate of the State In- 
dustrial School or of any institution incorporated 
under the laws of the state of Utah, for the care 
and correction of delinquent children, with hav- 
ing unlawfully become a delinquent child by 
violating Section 4175 of the Revised Statutes of 
Utah, 1898, by willfully, unlawfully and feloni- © 
ously, by means of force and against the will and 
consent of one F. O. Haymond, taking and carry- 
ing away from the possession and person of said 
F. O. Haymond six dollars lawful money of the 
United States of America, the same being the 
personal property of the said F. O. Haymond, 
whereby, and by force of the statute in such case 
made and provided, the said child is deemed a 
juvenile delinquent person. He therefore prays 
that the said child may be corrected and cared 
for according to law. Upon this complaint were 
predicated all the proceedings in the juvenile 
court, a transcript of which was by consent of 
counsel herein introduced in evidence, and dis- 
closes the following facts: After the complaint 
had been read to the said Harry Benson, and the 
court had refused to allow him to plead to it, or’ 
to grant him a jury trial, the judge, over the ob- 
jection of the guardian ad litem, and counsel for 
the boy, that he could not be compelled to give 
evidence against himself, examined him not only 
as to his commission of the crime with which he 
was charged, but as to his habits and mode of life. 
It developed from the questioning that the boy’s 
parents reside at Canal Doverin the State of 
Ohio; that he had left home some months prior to 
the time he was apprehended,and during that time 
had traveled as far west as Los Angeles, Califor- 
nia; that at Sacramento he had met Charles 
Morehead, a young man twenty-three years of 
age,and together they had come to Salt Lake City; 
that neither had any money upon their arrival nor 
any friends, and after being there several days, 
and after having several conferences they had de- 
termined to ‘“‘hold up some one,*’ Morehead hav- 
ing brought a gun along with him when he lef 
home, but they did not have the courage to do it; 
that finally it became necessary, as the boy said, 
to do it and accordingly they waylaid a pedestrian 
one evening, the boy holding the gun in his face, 
while his companion went through his pockets, 
procuring something over a dollar, which was 
divided equally between them, and with which 
they rentedaroom. After the judge had elicited 
this story from the boy, ard after a police officer 
had related under oath a confession made to him 
by the boy, and the man who had been robbed 
identified the boy, the court adjudged him a de- 
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linquent and ordered him committed to the State 
Industrial School, ‘‘to be there received, cared 
for, and educated until he shall arrive at the age 
of twenty-one years, unless sooner released, as 
provided by the laws of the state and those gov- 
erning the State Industrial School.’’ The pro- 
ceedings throughout were evidently not regarded 
by the court as a criminal prosecution, but rather 
as an inquiry to determine whether the boy 
should be sent to another court for trial as a 
felon, or whether he should be saved from the 
stigma of a penitentiary sentence and treated as 
a fit subject for ‘‘reformation and insruction.” 
The court proceeded consistently upon the theory 
that its sole function was to glean such facts as 
would enable it to tell whether the boy was en- 
titled to be looked upon as past redemption, and 
therefore to be sent hence to be given a trial in a 
criminal court, or whether being a minor, the 
state should not attempt to redeem him from his 
wandering habits and wayward life. The pro- 
ceedings were therefore necessarily conversa- 
tional and informal, but they were on that ac- 
count all the more effective. 

The grounds set out in the petition, and upon 
which it is contended by counsel for the said 
Harry Benson that the act creating the juvenile 
court which committed him to the State In- 
dustrial School is unconstitutional, are as fol- 
lows: 

1. That the legislature has no power to create 
a court from which there is no appeal. (Art. VIII, 

‘Sec. 1). 

2. Anat the act of the legislature creating 
juvenile courts contains more than one subject. 
Art, VI, Sec. 23). 

3. That the legislature is inhibited from en- 
acting any special law punishing crimes and mis- 
demeanors, or regulating practice in courts of 
justice. (Art. VI, Sec. 26, Subd. 5 and 6). 

4. That inasmuch as such courts are only 
created in cities of the first and second class, it 
violates the requirements that where a general 
law can be applicable no special law shall be en- 
acted, and that all laws of a general nature shall 
have uniform application. (Art. VI, Sec. 26; 
Art. I, Sec. 24). 

The act creating the Juvenile Court of Salt 
Lake City, and other juvenile courts, is found in 
Session Laws of Utah, 1905, p. 182, and is en- 
titled: ‘*An act providing for juvenile courts, 
providing for the appointment of probation of- 
ficers, outlining their duties and specifying their 
compensation; providing a method of procedure 
against juvenile delinquents, specifying places 
for their temporary and permanent detention, 
and the compensation for their care; providing 
for the time and place of trial; defining delin- 
quent child and delinquent) person; ‘providing 
punishment for all delinquents.’ Section 1 of 


the act, so far as material here, provides that ‘‘in 
cities of the first and second class there is hereby 
created a special court, to be known as the 
juvenile court, which shall have jurisdiction in 
all cases relating to children, including juvenile 





delinquents, as described in section 6 of this act, 
and of the hearing and punishment of all delin- 
quent adult persons, as described in section 7 of 
this act. This court shall have jurisdiction in all 
cases where the custody or legal punishment of 
children isin question. It also provides for the 
appointment of the judge of the court and its 
clerk. Section 2 provides for probation officers 
and prescribes their compensation and duties, 
among which is: ‘*‘to be present in court to repre- 
sent the interests of the child when the case is 
heard, to furnish to the court such information 
and assistance as the court may require, and to 
take, charge of any child before and after trial, as 
may be directed by the court.’’ Section 3 pro- 
vides that all proceedings shall be by complaint 
of sworn statement, to be filed as in other cases 
under the general laws of the state. “In any 
such complaint or sworn statement filed under 
this act, the act or acts claimed to have been 
committed by the child proceeded against shall 
in a general way be stated therein as constituting 
such child a juvenile delinquent child or person.” 
Section 4 provides for the procedure in juvenile 
courts and also creates a juvenile department of 
the district court, outside of counties containing 
cities of the first and second class. Section 5 
provides for the disposition of delinquent children 
and reads as follows: ‘Disposition of delinquent 
children. In any case of a delinquent child 
coming under the provisions of this act, the court 
may continue the hearing from time to time, and 
may commit the child to the care of the proba- 
tion officers, and may allow the child to remain 
in its own home subject to the visitation of the 
probation officer; such child to report to the 
court or probation officer as often as may be re- 
quired, and subject to be returned to the court 
for further proceedings whenever such action 
may appear necessary; or the court may cause 
the child to be placed in a suitable family home, 
subject to the friendly supervision of the proba- 
tion officer and the further order of the court; or 
it may authorize the child to be boarded out in 
some suitable family home, in case provision is 
made by voluntary contributions or otherwise for 
the payment of the board of such child, until 
suitable provision be made for the child in a 
home without such payment, or the court may 
commit such child to the State Industrial School, 
or the court may commit the child to any institu- 
tion within the county, incorporated under the 
laws of the state that may care for children or 
which may be provided by the state or county 
suitable for the care of children, or to any state 
institution which may now or hereafter be estab- 
lished for the care of boys and girls. In no case 
shall a child, proceeded against under the pro- 
visions of this act be committed beyond the age 
of twenty-one. A child cummitted to any such 
institution shall be subject to the control of the 
board of managers of such institutions, and the 
said board shall have power to parole such child 
on such conditions as it may prescribe, and the 
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court shall on the recommendation of the board, 
have power to discharge such child from custody, 
whenever in the judgment of the court his or her 
reformation is complete; or the court may com- 
mit the child to the care and custody of some as- 
sociation which will receive it, embracing in its 
object the care of neglected and delinquent 
children, and which has been duly credited as 
herein provided.’’ Section 6 defines the term 
‘delinquent child.’’ This act shall apply only 
to children eighteen years of age and under, not 
inmates of a state institution, or any institution 
incorporated under the laws of the state for the 
care and correction of delinquent children. ‘‘De- 
linquent child” shall include any child eighteen 
years of age or under such age, who violates any 
law of this state or any city or village ordinance, 
or who is incorrigible, or who knowingly asso- 
ciates with thieves, vicious or immoral persons; 
or who is growing up in idleness or crime; or 
who knowingly visits or enters a house of ill re- 
pute; or who knowingly patronizes or visits any 
policy shop, or place where any gambling device 
is or shall be operated, or who patronizes or vis- 
its any saloon or dram shop, where intoxicating 
liquors are sold; or who patronizes or visits any 
public pool room or bucket shop; or who wand- 
ers about the street in the night time without 
being on any lawful business or occupation; or 
who habitually wanders about any railroad yards 
or tracks, or jumps on or attempts to board any 
moving trains or enters any car or engine with- 
out lawful authority ; or who habitually uses vile, 
obscene, vulgar, profane or indecent language, 
or is guilty of defacing or of writing on any wall 
or building orin any public or private place any 
vile,obscene, vulgar, profane or indecent language, 
or drawing any obscene or vulgar picture or pic- 
tures, or is guilty of any immoral conduct in any 
public or private place, or about any school 
house. Any child committing any of these acts 
herein mentioned shall be deemed a juvenile de- 
linquent person and shall be proceeded against 
as such in the manner provided inthis act. *‘A 
disposition of any child under this act, or any 
evidence given in such cause, shall not in any 
civil, criminal, or other cause, or proceeding 
whatever in any court, be lawful or proper evi- 
dence against such child for any purpose what- 
ever, excepting in subsequent cases against the 
same child under this act.” * * * * * 
Section 7 provides for the punishment of adult 
persons who contribute to any child‘’s delin- 
quency. The remaining sections provide for the 
qualifications and salaries of the judges of the 
juvenile courts and probation officers, for the 
service of process, and for the construction of the 
language of the act, (which is to be in the same 
manner as the Penal Code). In order to pass 
upon the first objection it is necessary to consider 
Art. VIII, Sec. 1 of our constitution, which reads 
as {follows: ‘*The judicial power of the state 
shall be vested in the Senate sitting as a court of 
impeachment, in a supreme court, in district 





courts, in justices of the peace, and such other 
courts inferior to the supreme court as may be 
established by law.’’ It will be observed from 
even a cursory reading of this language that the 
legislature is given ample power to create such 
courts of justice as the development of the state 
makes necessary and the only limitation upon 


‘the law-making department in this regard is that 


whatever courts are created must be inferior to 
the supreme court. What, then, is the meaning 
of the words ‘inferior courts?’? Do they mean 
courts whose actions are subject to review by the 
supreme court, or do they mean courts whose 
jurisdiction is limited to particular cases, or to a 
particular class or classes of cases ? 


The term ‘‘inferior courts’’ is not of a single 
meaning in law, but is used in different senses. 
For instance, in the case of State v. Fillebrown, 
2S. Car. 404, it was held that the term ‘inferior 
courts’? as used in Sec. 1 of Art. 4 of the con- 
stitution of South Carolina, providing that the 
general assembly may establish such municipal 
and other inferior courts as may be deemed 
necessary, is used in its technical sense, as signi- 
fying courts of special and limited powers, whose 
jurisdiction must appear on the face of the pro- 
ceedings, or their judgments will be void; but 
the term as used in the law has not always been 
held to have such a restricted meaning. It was 
held, for instance, in Lx Parte Orr, 51 Ala. 42 and 
Saunders v. State, 55 Ala. 42, that the phrase 
‘tinferior courts’’ as used in Art. 6, Paragrapa 1 
of the constitution of Alabama, vesting the 
judicial powers of the state in one supreme court, 
circuit courts to be held in each county, and 
such inferior courts of law and equity as the 
general assembly may establish, means courts 
whose judgments and decrees can be reviewed 
by an appellate tribunal, whether that tribunal 
be the circuit or the supreme court, and not neces- 
sarily acourt whose jurisdiction is ‘inferior’ or 
‘limited’? within the meaning of the term at 
commen law. See also Kempe's Lessee v. Ken- 
nedy, 9 U.S. (5 Cranch), 173, 3 L. Ed! 70. Soin 
the case of Bailey v. Winn, 20 S. W. (Mo.), the 
court said: ‘The distinction between superior 
and inferior courts is not clearly defined. When 
different courts are compared, it is generally said 
those courts are inferior ‘‘which are subordinate 
to other courts; also those of a very limited juris- 
diction.’’ Bouvier Law Dict. Tit. ‘‘Courts,”’ 4 
Amer. & Eng. Enc. Law, 453. The test of the 
inferiority may be solved by showing that the 
court is either placed under the jsupervisory or 
appellate control of cther courts, or that the 
jurisdiction as to the subject matter is limited 
and confined. State v. Daniels, 66 Mo. 201. Ap- 
plying these tests there can be no-doubt but this 
common pleas court is a tribunal inferior to the 
circuit court. It has no jurisdiction in criminal 
matters, norin those civil actions in which the 
title to real estate is involved. Agaiu it is sub- 
ject to the superintending control of the circuit 


court, not by way of appeal, but by the writs o 
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prohibition and mandamus. The act creating 
this court provides that appeals and writs of 
error may be allowed and prosecuted to the 
supreme court. But want of appellate jurisdic- 
tion in the circuit court is not the sole test. The 
fact that this court is far more limited in its juris- 
diction, as to subject matter, than the circuit 
court is sufficient to make it a tribunal inferior 
to the circuit court within the meaning of the 
constitution. State v. Daniels, supra, is quite 
conclusive on this question.” 

The result of an examination of these 
cases is that to constitute an inferior court 
its decisions need not necessarily be sub- 
ject to review, but it may be said to be 
inferior because its jurisdiction is more limited 
than the court with which itis compared. So 
here, then, the juvenile courts created by the 
acts in question are inferior to the supreme court, 
even though there is no appeal from their de- 
cisions to said court, because they have jurisdic- 
tion only over a particular class of cases, namely, 
those relating to delinquent children. This con- 
clusion is reinforced by reference to other pro- 
visions of our constitution; for instance, in Art. 
I, Sec. 12 it is provided that in criminal prose- 
cutions the defendant shall have the right to ap- 
peal in all cases, and yet if it were considered by 
the framers of the constitution that the word 
‘‘inferior’’ must necessarily include the right of 
appeal, it would have been unnecessary to insert 
such a provision as to a particular class of cases. 
It is true, of course, that in any proceedings 
which can be said to be a criminal prosecution, 
the defendant under this provision, has a right 
of appeal in all cases, and if the proceedings here- 
in are criminal, then they are undoubtedly in- 
valid. But the court at present is not consider- 
ing the precise nature of these proceedings; it is 
assuming that they are not criminal, and then 
seeking to determine whether the legislature can 
create a court having jurisdiction of cases other 
than criminal without a right of appeal. If, 
when the precise character of these proceedings 
is considered, the court should be of the opinion 
that they are criminal in their nature, the ques- 
tion now under discussion could not arise, be- 
cause the provision of the constitution above 
quoted, giving the right of appeal in all criminal 
cases, would settle the matter. 


It is argued by counsel for the peti- 
tioner. however, not only that in courts 
created by the legislature there must be a 
right of appeal to the supreme court, but that it 
is beyond the power of that body to create courts 
with equity jurisdiction, irrespective of the right 
of appeal therefrom. This argument is based 
upon the assumption that proceedings against 
delinquent children in juvenile courts are not 
criminal prosecutions, but that such courts, in 
aGjudicating such cases, are exercising equity 
powers. Whether such an assumption is justi- 
fiable, will be considered later, but starting 
with it the contention is made by counsel that in- 





asmuch as our constitution provides that ‘the 
district court shall have original jurisdiction in 
all matters civil and criminal not excepted by 
this constitution an not prohibited by law”’ (Art. 
VIII, Sec. 7), all equity power is necessarily vested 
in district courts and thesupreme court, and the 
legislature is inhibited from vesting it in any 
other courts. It seemsto the court that the 
argument is unsound. because, as has already 
been stated, there is no limitation upon the 
creation of courts by the legislature, except that 
they must be inferior to the supreme court, and 
although district courts are made by the consti- 
tution courts of general and original jurisdiction, 
still there is no reason why other courts to ad- 
minister both law and equity, or either, should 
not be established, providing only that they are 
inferior to the supreme court. It is true that 
Art. VIII, Sec. 7 provides that the supreme court 
and districts courts shall be courts of record, and 
each shall havea seal, but such a provision does 
not inhibit the legislature from establishing other 
courts of record, nor does it necessarily forbid 
the creation of courts to administer either law or 
equity, or both, unless such courts are courts of 
record. It might be argued, to be sure, that 
inasmuch as Art. VIII, Sec. 7 of our constitution 
provides that the district court shall have appel- 
late jurisdiction from all other inferior courts and 
tribunals and a supervisory control of the same, 
tha‘ the creation of juvenile courts is in violation 
of this provision, but it seems to the court that so 
far as the cases over which the juvenile courts 
are given jurisdiction are concerned, they are not 
inferior but are on an equality with the district 
courts, and this conclusion is reinforced by the 
provision of the act creating juvenile courts 
which makes the district courts in those counties 
in which a juvenile court is not provided, to all 
intents and purposes juvenile courts. The second 
ground of unconstitutionality of the act creating 
juvenile courts, as alleged by counsel for the 
petitioner, is that it contains more than one sub- 
ject, but this ground was not very strenuously in- 
sisted upon by counsel at the hearing, and is in- 
deed deserving of slight consideration, for the 
title of the act clearly expresses {its single pur- 
pose, which is to create courts whose sole duty 
shall be to adjudicate cases involving what are 
termed ‘delinquent children,’’ and those who 
contribute to such delinquency, and there is not 
a single section of the act which is not germane 
to that purpose. The next objection to the act is 
that it isa special law for the punishment of 
crimes and misdemeanors, and regulating the 
practice in courts of justice. As has already 
been suggested, if it be true that the act relates 
to the punishment of crimes, it is violative of 
other provisions of our constitution than is here 
relied upon, and therefore that question will be 
considered later. But conceding, for the present, 
that the act does not in any manner contemplate 
the creation of criminal courts, then it is certainly 
not subject to the objection that it is a special act 
regulating the practice in courts of justice, be- 
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cause the same practice is provided for all the 
juvenile courts which are created by the act. 

The last argument made by counsel for the peti- 
tioner, in his snpport of his contention, that the 
act creating juvenile courts is unconstitutional, is 
that it violates those two provisions of the con- 
stitution, first that no special law shall be enacted 
where a general law can be made applicable, and 
secondly, that all laws of a general nature shall 
have uniform operation. The argument suggests 
two questions: first, can the legislature provide 
that cases involving a violation of law by minors 
shall be treated in a different manner from cases 
involving violations of law by adults? And, 
secondly can the legislature provide juvenile 
courts and a special procedure therein for the 
trial of delinquent children in cities of the first 
and second class, and not in other cities and com- 
munities throughout the state? Inanswer to the 
first question it may be said that it has never been 
considered that the classification of minors, by 
themselves, and the matters relating to them, 
was violative of any constitutional provision, for 
the general doctrine is that classification, if 
based upon ‘actual and reasonable differences is 
permitted, providing the legislation is appro- 
priate to the classification and embraces all with- 
in the class. Thus}jit was said in Wheeler v. The 
City of Philadelphia, 77 Pa. 338: ‘‘In like man- 
ner, other subjects, trades, occupations and pro- 
fessions may be classified. And not only things 
but persons may be so divided. The genus homo 
is a subject within the meaning of the constitu- 
tion. Will it be contended that as to this there 
can be nu classification ? No laws affecting the 
personal and property rights of minors as dis- 
tinguished from adults? Or of males as dis- 
tinguished from females ? Or, in the case of the 
latter, no distinction between a feme covert anda 
single woman ? What-becomes of all our legis- 
lation in regard to the rights of married women 
if there can be no classification ? And where is 
the power to provide any future safeguards for 
their separate estate ? These illustrations might 
be multiplied indetinitely were it necessary.”’ 

In answer to the second question, it may be 
said that ‘‘delinquent children’ throughout the 
state receive precisely the same treatment either 
in juvenile courts, where they are created, or in 
juvenile departments of the district courts, where 
they are not, but even if the same procedure as to 
delinquent children were not provided through- 
out the state, and was restricted to cities of the 
first and second classes, the legislature would not 
be subject to the constitutional inhibition here in 
question, because all delinquen‘ children within 
said cities, would be treated the same, and the 
legislature might reasonably separate children 
in those cities from children in other portions of 
the state, because the conditions surrounding 
children in the more densely populated com- 
munities are notoriously different from those in 
the rural regions. To this effect see Hx Parte 
Loving (Mo.), 77 S. W. Rep. 508. 





Conceding, then, that the legislature has the 
power to create such juvenile courts as were 
established by this act, it is contended by counsel 
for the petitioner that the procedure provided for 
them and the procedure which was followed in 
the particular case in question here, is unconsti- 
tutional, for the following reasons: 1. That the 
defendant was not admitted to bail. (Art. I, 
Sec. 8). 2. That the defendant was compelled to 
give evidence against himself. (Art. I, Sec. 12). 
3. That the defendant was denied the right ofa 
trial by jury. (Art. I, Sec. 10 and12). 4. That 
the defendant was deprived of his liberty without 
due process of law. (Art. I, Sec. 7. Art. XIV, 
Sec. 1. Amendment to Constitution of U. 8S.) 
5. That the defendant was subjected to cruel and 
unusual punishment. (Art. I, Sec. 9). 6. That 
the defendant had no right to appeal. (Art. I, 
Sec. 1l and 12). 7. That the prosecution was 
not conducted in the name or by the authority of 
the state, as it should have been. (Art. VIL, 
Sec. 18). 8. That the defendant was subjected 
to involuntary servitude. (Art. I, Sec. 21). These 
objections raise two questions: first, is the pro- 
ceeding in the juvenile court, when inforcing the 
provisions of the juvenile court act defining a 
delinquent child to be one who violates a crimi- 
nal statute of the state and providing for his com- 
mitment to the State Industrial School, if, in the 
opinion of the court, such commitment is neces- 
sary, a criminal proceeding ? And, secondly, is 
the care and training of such a boy in such an 
institution, under the care of the officers thereof, 
imprisonment, within the meaning of that term? 

Addressing our inquiry first to the question as to 
whether or not the proceeding is a criminal prose— 
cution, it may be proper to consider what was 
the object of the legislature in enacting such a 
law as the juvenile court act. Evidently the idea 
of the legislature was not to provide a special 
punishment for offenders against the law who are 
minors, but rather was it intended that such 
offender should escape the punishment which 
would be meted out to older offenders. The 
legislative intent was that instead of punishing 
minors who had violated the law, they should be 
saved from such punishment. The salvation 
rather than the punishment of delinquent children 
might have been the title of the act. The legis- 
lative theory thus expressed was put into prac- 
tice, first, by providing that no child except asa 
last resort, shall be placed in a jail, either while 
awaiting trial, or as a result of it, (as is also pro- 
vided in an act concerning dependent, neglected 
children, Session Laws of Utah, 1903, p. 170), 
secondly, by providing that any child coming 
within the term ‘delinquent,’ instead of bemg 
either fined or imprisoned, may be released on 
probation, subject to the supervision and control 
of the court, and under the necessity of reporting 
thereto, and thirdly, by providing that in case 
probation is inadvisable, or proves insufficient, a 
child may be placed in some such institution as 


a detention home, or, as in this case, in the State 
Industrial School. Thus a child is at all times 
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saved from the contamination and stigma of 
prison life, which in the case of a child who has 
simply been neglected or untrained, results in the 
development of criminal desires never known be- 
fore, and in the case of a child whose instincts 
are criminal already results in cultivating them, 
until they become the permanent guiding motives 
for his actions. Thus an endeavor is made to 
foster the formation of good habits in a child 
who has become delinquent for any reason, by 
means of paternal persuasion on the part of the 
court, by its system of probation and report, and 
the child by its own efforts is saved not only from 
the necessity of punishment, but even from the 
necessity of reformation. Thus, if milder meth- 
ods fail, the child, instead of being punished by 
a fine or imprisonment, is placed in the control 
of skilled persons in charge of institutions estab- 
lished for the purpose of correcting, training and 
educating such weak and wanton children, and, 
rot being capable of saving himself,-he is in this 
manner saved from himself, from a future life of 
shame and crime and given an opportunity under 
proper surroundings to develop into a good citi- 
zen. The motto of a juvenile court in adjudi- 
cating cases of delinquent children, is prevention 
if possible, correction if necessary, punishment 
and imprisonment never. 


The proceedings, then, which are contemplated 
by the act and of which the present case is an 
apt example, do not in any manner savor of a 
criminal prosecution. It is true that they are 
commenced by a sworn complaint which charges 
felony, but once a child charged is brought into 
court, though based upon such a complaint, the 
proceedings change and the inquiry is, not shall 
he be convicted and if so how shall he be pun- 
ished for the crime, but does the fact of its com- 
mission taken in connection with the other cir- 
cumstances of the case, justify the court in find- 
ing that he is in a condition of delinquency, ‘-so 
that the state, standing in loco parentis to the 
child, ought to enter upon the exercise of its 
parental care over him.’’ Viewed in this light, 
the jurisdiction assumed by juvenile courts over 
delinquents is wholly chancery in its nature, and 
the only inquiry for the court, when trying such 
a case, is: ‘Has the child a fit and proper 
guardian ?”’ If the question is answered in the 
affirmative, the jurisdiction of the court is at an 
end, except perhaps so far as the court’s proba- 
tion methods are concerned; if in the negative, 
then it becomes the duty of the court, as the 
parens patriae, to appoint such a guardian for 
the child as is for its best interests. 

Speaking upon the subject of the immateriality 
of what process was used to bring a child be- 
fore a court in order that it might determine the 
question of its guardianship, under the court’s 
equity powers, the Supreme Court of Pennsyl- 
vania used the following language: ‘‘To save a 
child from becoming a criminal, or from con- 
tinuing in a career of crime, to end in maturer 
years in public punishment and disgrace, the 





legislature surely may provide for the salvation 
of such a child, if its parents or guardian be un- 
able or willing to do so, by bringing it into one 
of the courts of the state without any process at 
all for the purpose of subjecting it to the state’s 
guardianship and protection. The natural parent 
needs no process to temporarily deprive its child 
of 1ts liberty by confining it in his own home, to 
save it and to shield it from the consequences of 
persistence in a career of waywardness nor is the 
state, when compelled, as parens patriae, to take 
the place of the father for the same purpose, re- 
quired to adopt any process as a means of placing 
its hands upon the child to lead it into one of its 
courts. When the child gets there and the court, 
with the power to save it, determines on its sal- 
vation. and not its punishment, it is immaterial 
how it got there. The act simply provides how 
children who ought to be saved may reach the 
court to be saved. If experience should show 
that there ought to be other ways for it to get 
there, the legislature can and undoubtedly will, 
adopt them, and they will never be regarded as 
undue processes for depriving a child of its 
liberty or property as a penalty for crime com- 
mitted.’’ Commonwealth v. Frank Fisher, 62 Atl. 
Rep. 198. 

Jurisdiction so to treat cases of children need- 
ing guardianship has always been held to come 
within the powers ofan equity court. Says Story 
in his classic work on Equity Jurisprudence, Vol. 
2, (13th Ed.) p. 666: ‘*Assuming that the gen- 
eral care and superintendenée of infants did orie 
ginally vest in the crown when they have no 
other guardian, the question by whom and in 
what manner the prerogative should be exercised 
would not seem open to much controversy. Par- 
taking as it does more of the nature of a judicial 
administration of rights and duties in foro con- 
scientiae than of strict executive authority, it 
would naturally follow ea ratione that it should 
be exercised in a court of chancery as a branch 
of the general jurisdiction originally confided to 
it.’’ And on page 675: ‘The jurisdiction of a 
court of equity extends to the care of the person 
of an infant so far as it may be necessary for his 
protection ,and education and the care of the 
infant for its due management and preservation 
and proper application for his maintenance. It 
is upon the former ground principally, that is to 
say, for the due protection and education of the 
infant, that the court interferes with the ordinary 
rights of parents as guardians by nature or by 
nurture, in regard to the custody and care of the 
children. For although in general parents are 
intrusted with the custody of the persons and the 
education of their children, yet this is done upon 
the natural presumption that the children will be 
properly taken care of and will be brought up 
with a due education in literature and morals 
and religion, and that they will be treated with 
kindness and affection. But whenever this pre- 
sumption is removed, whenever (for example) it 
is found that a father is found guilty of gross il) 
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treatment or cruelty towards his infant children; 
or that he is in constant habits ef drunkenness and 
blasphemy, or low and gross debauchery, or that 
he professes atheistical or irreligious principles; 
or that his domestic associations are such as to 
tend to the corruption and contamination of his 
children; or that he otherwise acts in a manner 
injurious to the morals or interests of his children, 
in every such case the court of chancery will in- 
terfere and deprive him of the custody of his 
children and appoint a suitable person to act as 
guardian to take care of them and superintend 
their education.” 


It is upon the theory so well expressed in the 
work lasc referred to that the special provisions in 
the various states for the care of dependent and 
delinquent children have been sustained. Indeed, 
counsel for the petitioner concedes that this court 
is already possessed of such jurisdiction, but he 
argues first, that it cannot be conferred upon any 
other court under our constitution, and secondly, 
that the legislature has not done so in the act in 
question. In the earlier portion of this opinion, 
the court has discussed the first argument and 
arrived at the conclusion that-the legislature has 
ample power to create other equity courts, so 
long as they are inferior to the supreme court, 
and that the juvenile courts created by this act 
are within the constitutional limitation. The 
second argument proceeds upon the theory. that 
when an equity or chancery court is created by 
the legislature it must be so designated, but as 
has already been pointed out, the legislative act 
herein in question confers as complete authority 
upon juvenile courts to adjudicate cases of de- 
linquent children as the district courts in their 
capacity of courts of chancery now have, and it 
is not necessary to label the proceedings therein 
provided as chancery proceedings. Indeed, had 
the legislature done so, its action would have 
been inconsistent with the express provision of 
our constitution, that ‘‘there shall be but one 
form of civil action, and law and equity may be 
administered in the same action.”’ 

It is obvious, from what has already been said, 
that the jurisdiction of juvenile courts is, of 
course not without its limitations. For instance, 
it was held in the case of People ex rel Joseph 
Schwartz v. McLain (Ill.), (mot yet reported) 
that a juvenile court, or a division of another 
court trying cases under a juvenile delinquent 
act, has no right to deprive a parent who is com- 
petent and willing to take care of his child of its 
custody, simply because the child has committed 
an offense against the laws of the state, and there- 
fore, under such circumstances, on a writ of 
habeas corpus restored to its parents a child taken 
out of their custody by proceedings under the 
juvenile delinquent act. Said the court: “If 
this enactment is effective and capable of beiag 
enforced as against the relator, father of the boy, 
it must be upon the theory that it is within the 
power of the state to seize any child under the 
age of sixteen years who has committed a mis- 





demeanor punishable under the criminal code of 
the state by fine, or who has violated any ordi- 
nance of any city or village of the state, and take 
him from his home and from the custody of his 
father and the care of his mother and commit 
him to a state institution which may be estab- 
lished for the care of delinquent boys and there 
keep and train and raise him, though the father 
may have always provided a comfortable, quiet, 
orderly and moral home for him, and have sup- 
plied him with school facilities, had not neglected 
his moral training, and had been and was still 
ready to render to him all the duties of a parent. 
We do not think it is within the power of the 
general assembly to thus infringe upon parental 
rights. At the common law and atthe time of 
the adoption of the constitution of 1870, the 
father possessed the legal right to care, custody 
and control of his minor children and was entit- 
led to the services and earnings of such children. 
These parental rights cast upon the father, asa 
corresponding obligation, the duty to maintain, 
support and educate the children and to treat 
them with kindness and affection. Section 1 of 
the Bill of Rights (Const. 1870, Art. 2, Sec. 1), 
guarantees protection to the inherent and inalien- 
able rights of men, among these rights being 
‘the pursuit of happiness,’’ and Section 2 of the 
same article of the constitution protects the par- 
ent against the destruction of his property rights 
in the services of his child without due process 
of law. ‘The right of the parent to the care and 
custody of the child has its foundation in the 
love and affection which nature has implanted 
in the heart of the father for his offspring. It is 
one of the strongest and deepest emotions of the 
human mind and heart, exists as a prompting of 
nature for the protection and safety of the child, 
and conduces largely to the happiness of the 
parent. It is difficult to define ‘“‘pursuit of hap- 
piness,’’? but itis clear it comprises the right to 
enjoy the ‘‘domestic relation and privilege of the 
family and the home.’’ Black on Constitutional 
Law, Sec. 204. To guarantee to a parent the 
right to the pursuit of happiness forbids that he 
should be deprived of the right to the custody, 
the association and the society of his child, or of 
his right to teach and train the mind of the child 
and fit itfor the walks of life, unless consider- 
ations affecting the public welfare require such 
rights shall be abridged or surrendered for the 
general good of the state. But the court ex- 
pressly upheld the power of courts administering 
the juvenile delinquent act to assume, in behalf 
of the state, the guardianship of those children 
who are either without natural or legal guardians, 
or whose natural or legal guardians are unfit. 
And in the case at bar, no question of the rights 
of the natural or legal guardian arises, because 
Harry Benson had none within the confines of 
this state. Indeed, it seems to the court that no 
child could be found anywhere to whom the 
beneficent provisions of the act here in question 
would be more applicable than to Harry Benson. 
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If, however, a case similar to that decided in Illi- 
nois should be brought to the attention of the 
court, it would as did the court in that case, 
scrutinize the record most carefully to ascertain 
upon what grounds the court interfered with the 
inherent right of parents to the {guardianship of 
their own children. 

Considering now the second question, namely, 
as to whether or not confinement of a child in 
the State Industrial School is imprisonment, it 
may be said that the almost unbroken line of 
authorities sustains the contention that it is not, 
that it is simply an assumption of parental 
authority by the state, in its capacity as parens 
patrie, for the proper training, education and 
reformation ofthe child. It is regarded in law 
and in fact as a school, not a jail. Said Chief 
Justice Ryan, in the case of Milwaukee Industrial 
School v. The Milwaukee County Supervisors, 40 
Wis. 328: ‘‘And in the first place we cannot un- 
derstand that the detention of the child at one of 
these schools should be considered as imprison- 
ment. any more than its detention in the poor- 
house, any more than the detention of any child 
at any boarding school, standing, for the time in 
loco parentis to the child. Parental authority im- 
plies restraint, not imprisonment. And every 
school must necessarily exercise some measure of 
parental power of restraint over children com- 
mitted to it. And when the state as parens pat- 
rie, is compelled by the misfortune of a child, to 
assume for its parental duty, and to charge itself 
with parental authority over it. This authority 
must necessarily be delegated to those to whom 
the state delegates the nurture and education of 
the child. The state does not, indeed we might 
say could not, intrude this assumption of author- 
ity between parent and child standing in no need 
of it. It assumes it only upon the destitution 
and necessity of the child, arising from want or 
default of parents. And in exercising a whole- 
some parental restraint over the child, it can be 
properly said to imprison the child no more than 
the tenderest parent exercising like power of re- 
straint over children. This seems too plain to 
need authority; but the cases cited for the re- 
spondent and others amply sustain our view.” 
And upon the same subject the Supreme Court 
of Ohio, in the case of House of Refuge of Cin- 
cinnati v. Ryan, 37 Ohio St. 197, spoke as follows: 
‘The commitment is not designed as a punish- 
ment for crime, but to place destitute, peglected 
and homeless children, and those who are in dan- 
ger of growing up as idle and vicious members 
of society, under the guardianship of the public 
authorities, for their proper care, and to prevent 
crime and pauperism. As to such infants, it is a 
home and a school, not a prison.”? See also the 
case of Ex parte Ah Peen, 51 Cal. 280. 

The result is that the procedure provided for 
the trial of juvenile delinquents in juvenile courts 
does not come within the term criminal prosecu- 
tion, and therefore such delinquents need not be 


admitted to bail pending the hearing; he may be 





examined under oath as to his actions in the past, 
even if thereby he may be asked to give evidence, 
which if given by an adult, would incriminate 
him, although such child doubtless could not be 
punished if he refused to do so; he has no abso- 
lute right to appeal and he may be refused a jury 
trial to pass upon the question of whether or not 
he isin a condition of delinquency, for none of 
the restrictions of the constitution as to criminal 
prosecutions are applicable. If, as a result of 
the inquiry, the child is committed to the State 
Industrial School, he is not deprived of his lib- 
erty without due process of law, for in such an 
institution he is not under any other restraint 
than his parents might have placed him; be is 
not subjected to any eruel and unusual punish- 
ment, or to involuntary servitude, he is simply 
sent toa stricter school than he has hitherto at- 
tended. 

Finally, the court has reason to rejoice over the 
fact that after a careful consideration of the mat- 
ter, it has not been compelled to hold the act zre- 
ating juvenile courts, and providing for the trial 
of delinquent children therein, unconstitutional 
and void in its entirety, notwithstanding it may 
contain certain defective or even invalid sections, 
and it is to be hoped that it will neve: be decided 
that our fundamental law is so inflexible as to 
prevent such beneficent legislation for our ne- 
glected and wayward children. It is ordered 
that the said Harry Benson be remanded to the 
custody of H. H. Thomas, superintendent of the 
State Industrial School. Writ denied. 


NOTE. — Constitutionality of the Juvenile Court 
Laws.—We are indebted to Mr. Merritt Starr well 
known as one of the ablest lawyers of the Chicago bar, 
for the following brief. Mr. Starr together with Mr. 
George A. Carpenter, another of Chicago’s able law- 
yers, gave their services gratis in the case of The 
People of Illinois v. Nelson W. McLain, not yet re- 
ported, which resulted in the establishment of the 
law in Iliinois as therein contended for bythem. The 
CENTRAL LAW JOURNAL congratulates these gentle- 
men on their important victory. There is no doubt 
but in the several states where the same question is 
being considered that the Illinois case will be followed. 

The commitment of an infant to an industrial school, 
or reformatory, or house of correction, is not an im- 
prisonment; it is merely an assumption of parental 
authority by the state in its capacity of parens patrie 
for the proper training, education and reformation of 
the child. The institution is regarded as a home and 
a school and not as a prison, the paramount object 
thereof being the good of the child. Institutions are 
provided for as a means of reformation and not of pun- 
ishment. Milwaukee Industrial School v. Milwaukee 
County (1876), 40 Wis. 328. The strong and celebrated 
opinion of Ryan, C. J., in this case is made the basis 
of many of the subsequent opinions and contains most 
of the arguments in favor of institutions of this char- 
acter. Ex parte Crouse, 4 Wharton (Pa.), 9-11 (1838) ; 
House of Refuge v. Ryan (1881), 37 Ohio State, 197-202- 
204. Holding that the state as parens patrie has full 
and unequalled authority to provide for neglected 
children and following Prescott v, State (1869), 19 Ohio 
State, 184-188, which held that the Ohio proceeding 
was statutory, it was nota criminal proceeding, nor 
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according to the common law. Farnum v. Pierce 
(1885), 141 Mass. 203-204. Such statutes donot punish 
by confinement nor deprive the infant of liberty; they 
merely recognize and regulate the parental custody 
which is an incident of infancy. Ex parte Ah Peen 
(1876), 51 Cal. 280; State v. Brown (1892), 50 Minn. 
853-357; State v.. Home Society (1901), 10 N. Dak. 493- 
501; Reynolds v. Howe (18838), 51 Conn. 472-478; State 
v. Marmonget (1903), 111 La. 225-228-235; Ez parte 
Loving (1908), 178 Mo. 194-219. Holding that act was 
not subject to objection of special or local legislation, 
because only applying to communities of 150,000. (P. 
207 et seqg.); Jarrard vy. State (1888), 116 Ind. 98-99; 
£x parte Nichols (1896), 110 Cal. 651, 6538; Ex parte 
Liddell, 93 Cal. 688; Roth vy. House of Refuge (1869), 
31 Md. 329. Adopting the judgment of Ez parte 
Crouse, 4 Wharton (Pa.), 9, but dismissing appeal be- 
cause improperly taken. Scott v. Flowers (1900), 60 
Neb. 675, 682. Holding that such proceedings are not 
criminal in their nature. Infants are sent there not 
for punishment, but for reformation; holding the law 
there in question unconstitutional however, because 
giving minors up to eighteen years of age, the bene- 
fit of its provisions, whereas the state constitution 
limited legislation of this character to children of six- 
teen years or under. (P. 686). But this opinion was 
modified in this respect on rehearing, in Scott v, 
Flowers (1901), 61 Neb. 420, where the same court 
held that the statute was valid as to minors under six- 
teen years of age, but void as to those over that age. 
State v. Phillips, 73 Minn. 77-79: Jn re Mason (1892), 3 
Wash. 609. Holding that the reformatory is not a 
prison, but a school; that three classes of infants are 
sentthere: 1st: vagrants and homeless; 2nd: unman- 
ageable or incorrigible, and 3rd: convicted criminals, 
and deciding that the first two classes have no right to 
ajury trial as they are simply the wards of the state 
and the courts as the agents of the state, commit them. 

Commitments under enactments similar to the one 
in question do not violate the constitutional right of 
trial by jury and they are not deprivations of liberty 
without due process of law. State v. Brown (1892), 
50 Minn. 358-359; State v. Home Society (1901), 10 
N. Dak. 498, 501; Ea parte Ah Peen (1876), 51 Cal. 
280; In re Mason (1892), 3 Wash. 609; Byers v. Com- 
monwealth, 42 Pa. St. 89; Prescott v. State, 19 Ohio St. 
184; Ex parte Ah Peen, 51 Cal. 280; Frost v. People, 193 
Ill. 735. Such enactments are not unconstitutional be- 
cause they fail to separate the delinquent children or 
incorrigibles from those who are merely neglected or 
homeless. Milwaukee Industrial School v. Milwau- 
kee County (1876),40 Wis. 328, 386; Ea parte Loving 
(19038), 178 Mo. 194, 217. Such commitments are not 
cruel and unusual punishments. State v. Phillips, 73 
Minn. 77, 79. A court of chancery has original inher- 
ent jurisdiction as the representative of the state in 
its capacity of parens patrie to assume control and 
jurisdiction over the persons and property of all mi- 
nors. This power is held to be but an exercise of the 
police power and the public welfare demands that the 
state, through some appropriate agent, should as- 
sume such control. Jn re Stittgen, 110 Wis. 625, which 
holds that a court of equity, originally the keeper of 
the king’s conscience in his paternal relation to all his 
subjects, can override the natural rights of both 
parents or the legal rights of those to whom guar- 
dianship has been granted, either under the police 
power or under statutory authority. This case is 
very full and is the best exposition of the law on this 
particular subject which our investigation has brought 
forth. In the Matter of Knowack (1899), 158 N. Y. 
482, 487, 44 L. R. A. 699. This was a good case 





onthe rights of courts in chancery to supersede the 
natural guardians of infants and as the representa- 
tive of the state as parens patriew, assume control of 
the child. People v. Erbert (N. Y.), 17 Abb. Prac. 
395, 400 (1864). 

Courts try to uphold such enactments as our juve- 
nile court law. All reasonable doubts should be de- 
termined in favor of the validity of the statute. Ex 
parte Loving (1903), 178 Mo. 194, 202; Milwaukee In- 
dustrial School v. Milwaukee Co. (1876), 40 Wis. 328, 
p. 388; State v. Home Society (1901), 10 N. Dak. 493; 
Ex parte Loving (1903), 178 Mo. 194, 208. Commit- 
ments under enactments similar to the one in ques- 
tion are not final commitments up to the majority of 
the child, but the court retains power to regulate and 
control the custody of the child, and if the reasons 
for its commitment cease, the court may release the 
infant or turn it over to its natural guardians or 
otherwise dispose of it. In re Kelley (1890), 152 Mass. 
482, 485; State v. Home Society (1901), 10 N. Dak. 492, 
502; State v. Marmouget (1903), 111 La. 225, 236; Far- 
num v. Pierce (1885), 141 Mass. 2038, 205. 








JETSAM AND FLOTSAM. 


LEGAL ETHICS — AID IN THE INTELLECTUAL AND 
MORAL DEVELOPMENT -OF THE SCIENCE AND 
PRACTICE OF THE LAW. 

It is a trite saying that ‘every lawyer owes a debt to 
his profession.” Being a trained expert in the appli- 
cation of a science which develops with the intel- 
lectual and moral progress of his race it is his duty to 
leave that science the better not the worse for his ca- 
reer. Every lawyer, therefore, should take.an inter- 
est in those matters which relate to the general sci- 
ence of the law and the interests of the profession as 
a body. Become members of law associations, at- 
tend their meetings, read the literature of the pro- 
fession, keep informed of the progress of the law in 
other localities, co-operate in movements for proper 
reforms, and above all remember that “not failure 
but low aim is crime” and that there is one contribu- 
tion which every lawyer may make to his profession. 
He may so practice it as to elevate its standard of 
morals and increase the respect and confidence of the 
community in its fidelity to the trust reposed in it. 
Such a lawyer will merit that quaint and comprehen- 
sive eulogy penned by Ben Johnson— 

“Then com’st thou off with victory and palm, 

Thy hearers nectar and thy clients balm, 

The Court’s just honor and thy Judge’s love, 

Ahd (which doth all achievements get above) 

Thy sincere practice breeds not thee a fame 

Alone, but all thy rank a reverend name.”’ 
FRANK P. PRICHARD. 

From an address before the law student: of Uni- 
versity of Pennsylvania.—American Law Register. 








BOOK REVIEW. 


CORPORATION LAWS OF ARIZONA. 


Through the courtesy of A. J. Daggs, general coun- 
sel for the Arizona Corporation Charter Guarantee 
Company, of Phcenix, Arizona, we are in receipt of a 
copy of the corporation laws of Arizona, prepared 
and annotated by Mr. Daggs. We were surprised, by 
our examination of these laws, to learn that the little 
territory in the far southwestern corner of our coun- 
try had outbid in the advantages offered to corporate 
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organization even the far famed state of New Jersey. 
A corporation organized under Arizona laws is as free 
as the desert air which blows over the state of its 
birth. It can do anything as freely as a citizen of any 
state and absolutely free from any liability of any 
kind or from even those usual restrictions which obtain 
in every state concerning office, books and resident di- 
rectors, which sometimes serve to impede the move- 
ments of ‘‘tramp corporations.”’ The main features 
which recommerd the laws of Arizona to those pro- 
posing to organize corporations areas follows: First. 
— Two persons can form a corporation. (In other 
states it requires three or more.) A man and 
his wife can form a corporation. Second.— None 
of the incorporators are required to live in Arizona. 
Third.—The officers can all be non-residents. Fourth. 
—The corporation can keep its office and all its books 
outside of the territory; can hold all meetings, and 
do all business anywhere outside of Arizonaif your ar- 
ticles of incorporation provide for an office out of Ari- 
zona. All the Arizona law requires is that the proposed 
corporation appoint a local agent (see section 23) for 
the company, who must be a resident and remain in 
the jurisdiction of Arizona; but he is only appointed 
that the citizens of our territory desiring to sue the 
company might be able to make service of summons 
without going beyond the jurisdiction of the terri- 
tory; however this agent has no authority to do any 
business for the company, and is not a resident di- 
rector authorized to participate in the deliberations 
of the directorate or entitled to pry into the secrets of 
the business. Among other things to be noticed is 
that in Arizona no annual statement of the business 
* is required to be filed, nor is there any restriction 
placed on the amount or character of real or personal 
property which a corporation may own; nor 1s a cor- 
poration limited to any form of name nor to any num- 
ber of changes of said name; so also corporate exist- 
ence may be renewed indefinitely and forfeiture of 
charter can only result for failure to do any act of 
business for a period of five years, and last, but not 
least to acertain character of corporations, there is 
no annual franchise tax or corporate tax of any kind. 
It is hard to conceive in what respect the laws of 
Arizona could be made more liberal or more inviting 
to proposed incorporators. That they do not safe 
guard sufficiently the interests of the minority in- 
vestor seems to be true, but the answer of Arizona is 
that the minority stockholder is at the mercy of the 
majority inevery state where corporations exist and 
that provisions for his protection serve to hamper 
and impede the majority more than they protect the 
minority investor. 7 

Published by the Arizona Corporation Charter 
Guarantee Co., Phoenix, Arizona. 


NOYES’ AMERICAN RAILROAD RATES. 


Apropos of recent debates in Congress is the work 
of Walter Chadwick Noyes, on American Railroad 
Rates. Mr. Noyes is a judge of the court of common 
pleas in Connecticut, as well as president of the New 
London Northern Railroad Company, and therefore, 
comes equipped for the handling of his subject with 
a theoretical and practical grasp of the questions in- 
volved, which few men possess This new work 
covers completely a field heretofore only touched up- 
on in spots, anda field now presenting questions of 
great interest. The book is wholly unbiased, and not 
written from any one point of view. It shows the de- 
velopment of the practice of ‘“‘charging what the traf- 
fic will bear” from the old canal tolls, and the con- 





tinuing influences of the old customs. It shows fully 
how rates are made and how they ought to be made, 
examines the questions of classification and discrim- 
ination, considers the effect of free competition on the 
one hand and consolidation cn the other, shows the 
movement of rates for the last forty years, and com- 
pares American rates with those of foreign countries. 

Probabiy the most important and striking chapter 
is that relating to the federal regulation of rates. The 
author frankly admits the necessity for additional 
federal legislation, and that it should go so far as to 
provide for the making of rates by the interstate 
commerce commission; but he differs radically from 
any measures yet suggested in his plan of procedure. 
All the proposed measures contemplate that the in- 
terstate commerce commission shall first adjudicate 
the reasonableness ofa rate complained of; if the rate 
be found unreasonable that the commission shall then 
make a new rate to take its place; and, finally, that 
the courts shall reviéw the proceedings of the com- 
mission. The author shows that this procedure is 
unconstitutional, and presents other objections to it. 
He then merely reverses the procedure, and suggests 
a plan (1), whereby the reasonableness of a rate com- 
plained of can be speedily determined by the courts; 
(2) whereby if found unreasonable the interstate 
commerce commission can speedily make a new rate 
to take its place. This plan leaves the courts and the 
commission in their proper spheres, avoids all con- 
stitutional questions, gives speedy and effective re- 
lief, is perfectly simple, and is fair both to the rail- 
road and the shippers. 

Printed in one volume of 275 pages and published 
by Little, Brown & Co., Boston, Mass. 








BOOKS RECEIVED. 


The Federal Statutes Annotated. Notes on the Con- 
stitution of the United States. By Thomas H. Cal- 
vert. Compiled under the Editorial Supervision of 
William M. McKinney. Volume IX. Edward 
Thompson Company, Northport, Long Island, New 
York, 1906. Sheep. Price $6.00. Review will fol- 
low. 








HUMOR OF THE LAW. 





The prisoner’s defense was an alibi. 

“You have stated,’”’ said the prosecuting attorney, 
“that you were at Mrs. Johnson’s on the 29th and at 
Mr. Wilson’s on the 3ist. Where were you in the in- 
terim. 

“*T néver was in such a place in my life,” indignant- 
ly replied the witness. 


The prisoner was charged with cruelly beating his 
wife. “With what motive did you strike your 
wife?” sternly demanded the state’s attorney. “I 
never struck her with no motive,” candidly retorted 
the prisoner, “I struck her with my fist.” 


One of the English law periodicals prints an extract 
from a marriage settlement creating a trust for the 
issue of A B, ‘‘such issue to be born during the life 
of the said A B, or within twenty-one years after 
his death.”’ 
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WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1, ABATEMENT AND REVIVAL—Fiscal Court.—The suc- 
cessors of magistrates constituting one fiscal court at 
the date of a rule nisi, directing erection of a court- 
house, may be brought before the circuit court, and the 
rule made absolute against them. — Fiscal Court of 
Marion County v. Marion Circuit Court, Ky., 89 S. W. Rep. 
704. 


2. ACTION—Joinder of New Party by Amendment.— 
Joinder of assignee of a policy of imsurance as party 
plaintiff, in a suit in Porto Rico by a mortgage creditor 
to recover the insurance, held not an abuse of discretion 
where the assignee’s rights are subordinate to those of 
the mortgage creditor, under Law Civ. Proc. Cuba and 
Porto Rico, art. 156.—Royal Ins. Co. v. Miller,U. 8. 8. C., 
26 Sup. Ct. Rep. 46. 


3, ACTION—Reassignment After Suit Brought.—Assign- 
or of a claim could not maintain an action thereon, not- 
withstanding a reassignmentto him subsequent to the 
commencement of such action.—Walsh v. Woarms, 95 
N. Y. Supp. 824. 


4. APPEAL AND ERROR—Complaint.—A defendant held 
uot entitled to take advantage for the first time on ap- 
peal of a defect in the prayer of acomplaint for relief.— 
Waterman v. Irby, Ark., 89S. W. Rep. 844. 


5. APPEAL AND ERROR—Conclusiveness of Verdict.—A 
verdict cannot be disturbed on apppeal, unless it is un- 
supported by or is against the evidence, or has been 
superinduced by passion or prejudice on the part of the 
jury.—Louisville Water Co. v. Phillips’ Admr., Ky., 89S. 
W. Rep. 700. 


6. APPEAL AND ERROR—Final Decree.—A decree con- 
firming the finding of a commissioner’s report and de- 
creeing in accordance therewith will not be reversed 
unless clearly wrong.—Pickens vy. Daniels, W. Va., 52 S. 
E. Rep. 215. 


7. APPEAL AND ERROR—Harmiless Error.—Error in ad- 
mitting evidence concerning acts held adequate to inter- 
rupt a course of prescription is not ground for reversal, 
where the appellate court decides that a longer period 





of prescription controls.—Royal Ins. Co. v. Miller, U. 8. 
8. C., 26 Sup. Ct. Rep. 46. 

8. APPEAL AND ERROR—Report of Referee.—Where a 
bill was referred without condition, and the referee re- 
ported the facts and his conclusions thereon, and his re- 
port was accepted, an appeal from a finaldecree in ac- 
cordauce with the report will be dismissed.—Piscataquis 
Sav. Bank v. Herrick, Me.,62 Atl. Rep. 214. 

9. APPEAL AND ERROR —Trial, Where a Defendant 
Fails to Answer.—Where a defendant fails to answer, 
and no default is taken, but he goes to trial, he cannot, 
on appeal, claim that no issue was formed.—Parscouta 
v. State, Ind., 75 N. E. Rep.970. 

10. ARBITRATION A: D AWARD—Exceptions by Persons 
not Parties.—Persons by excepting as devisees and lega- 
tees to an award of arbitrators held given a standing in 
court without petition to intervene.—Pepper v. Pepper, 
Dela.,62 Atl. Rep. 232. 

1l. ARREST—Motion to Quash Capias.—Mandamus to 
vacate an order denying a motion to quash a capias on 
the ground that the affidavit was not sworn to on affiant’s 
personal knowledge denied.—Robinson vy. Branch Cir- 
cuit Judge, Mich., 105 N. W. Rep. 25. 


12. ATTORNEY AND CLIENT—Implied Agreement to Pay 
for Services.- Where aclientaccepted an attorney’s serv- 
ices in the case, an agreement on theclient’s part to pay 
for such services would be implied.—Patterson v. Flee- 
nor, Ky., 89 8S. W. Rep. 705. 

13. BANKRUPTCY—Authority to Collect Assets.—Desig - 
nation of person as special master in bankruptcy pro- 
ceedings does not deprive him of the authority conferred 
by the order to sue to collect the assets.—Royal Ins. Co. 
v. Miller, U. 8. 8. C., 26 Sup. Ct. Rep. 46. 

14. BANKRUPTCY—Exempt Property.—A court of bank- 
ruptcy has no authority to hold in custody the exempt 
property of a bankrupt to await the determination of an 
action in tort against him in a state court, atthe instance 
of the plaintiff in such action, nor will it withhold a 
discharge because of the pendency of such action, since 
the discharge would not bea bar to a recovery therein.— 
In re Hartsell & Son, U. 8S. D.C., N. D. Ala., 140 Fed. 
Rep. 30. 


15. BANKRUPTCY—Priority of Payment.—A judgment 
creditor held to have lost the lien of a levy under the law 
of Pennsylvania by directing the execution to be held 
without sale for several months, and not to be entitled to 
priority of payment from the proceeds of the property 
levied on when sold by a receiver in bankruptcy of the 
debtor.—In re Thackara Mfg. Co., U.8.D. C., 8. D. N. 
Y., 140 Fed. Rep. 126. 

16. BANKRUPTCY — Sufficiency of Schedule. — Under 
Bankr. Law, ch. 541, § 17, a debtin favor of a partnership 
is discharged where the claim was scheduled in the name 
of the surviving partner and he had knowledge of the 
proceedings in bankruptcy.—Kaufman v. Schreier, 95 N. 
Y. Supp. 729. 

17. BANKS AND BANKING—Misappropriation of Funds. 
—That the directors of a bank joined with the cashier in 
misappropriating funds does not affect the cashier’s lia- 
bility on his bond.—Rankin v. Bush, 95 N. Y. Supp. 718. 

18. BENEFIT SOCIETIES—Construction of Certificate .— 
A mutual benefit certificate which contains a promise to 
pay aspecified sum to the party named in the certificate 
as beneficiary is a written promise to pay money.— 
Grand Lodge A. O. U. W. v. Barwe, Ind., 75 N. E. Rep. 
971. 

19. BENEFIT SOCIETIES—Service of Summons by Mail. 
—Service of summons on a nonresident insurance com- 
pany, having appointed the commissioner of insurance 
its attorney to accept service, under Laws 1901, p. 360, 
ch. 174, § 6, cannot be made on the insurance commis- 
sioner’s deputy.—Bennett v. Supreme Tent of Knights of 
Maccabees of the World, Wash., 82 Pac. Rep. 744. 

20. BENEFIT SOCIETIES—Termination of Insurable In- 
terest.—A designation of a beneficiary, valid in its incep- 
tion, remains so, although the insurable interest or re- 
lationship of the beneficiary has ceased, unless other- 
wise stipulated in the contract. — Caldwell v. Grand 
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Lodge of the United Workmen of California, Cal., 82 
Pac. Rep. 781. 

21. BILLS AND NOTES—Attorney’s Fees.—Where a note 
called for attorney’s fees, a judgment therefor was not 
authorized where it was not alleged that the note was 
placed in the hands of the attorney for collection.— 
Branch vy. Taylor, Tex., 89S. W. Rep. 813. 

22. BILLS AND NOTES — Obligation of Indorser. — The 
obligation of an indorser of a note is contingent on the 
failure of the maker to pay at maturity the due {protest 
of the note and notice thereof to the indorser.—Colonial 
Nat. Bank v. Duerr, 95 N. Y. Supp. 810. 

23. BOUNDARIES—Meaning of Word “Prolongation.”— 
The word “prolongation,” as used in a deed, means a 
continued or extended line, though consisting of sev- 
eral angles, where such meaning would be consistent 
with the other words of description.— Chapman Vv. 
Hamblet, Me., 62 Atl. Rep. 215. 

24. BROKERS— Commissions. — In an action to recover 
commissions as a middleman in bringing parties to- 
gether to make an exchange of property, evidence held 
tu show that plaintiff was the broker of the party with 
who defendant made the exchange. — Pinch v. Mor- 
ford, Mich., 105 N. W. Rep. 22. 

25. CARRIERS—Lost Freight.—Consignee of freight can- 
not recover penalty, under Act Feb. 23,1903 (24 St. at 
Large, p. $1), for failure to pay for loss of freight where 
he accepts amount claimed before bringing action for 
penalty.—Best v. Seaboard Air Line Ry., S. Car., 52S. E. 
Rep. 223. 

26. CARRIERS—Passengers Boarding Trains.—Where a 
railroad is socenstructed that a passenger is required to 
cross intervening tracks to get from the station to his 
train, itis not negligence in istelf for him not tolook 
and listen for approaching trains.—Illinois Cent. R. Co. 
V. Proctor, Ky., 89 S. W. Rep. 714. 

27. COLLISION—Misunderstanding of Signals.—A steam 
lighter held in fault fora collision with a meeting tug 
in East river for misunderstanding the tug’s signal and 
attempting to pass on her starboard side when the posi- 
tion and courses of the vessels required them to pass 
portto port.—The Tug No. 32,U. 8S. D. C., 8. D. N. Y., 
140 Fed. Rep. 87. 

28. CONSTITUTIONAL LAW — Creation of New Court.— 
Act April 23, 1903 (P. L. 274), providing for the control 
and treatment of dependent and delinquent children, is 
not unconstitutional as class legislation. — Common- 
wealth vy. Fisher, Pa., 62 Atl. Rep. 198. 

29. CONSTITUTIONAL LAaw—Death Sentence. — No de- 
nial of due process of law, guaranteed by Const. U.S. 
Amend. 14, heid to result from execution of death sen- 
tence on failure of state court, on denying motion for 
new trial, to fix a day for execution, where governor by 
reprieve had definitely fixed the same.—Rogers v. Peck, 
U.S. 8S. C., 26 Sup. Ct. Rep. 87. 


30. CONSTITUTIONAL Law—Privileges of Witnesses.— 
Danger that testimony in examination, under Laws 
Kan. 1997, ch. 265,§ 10, known as the “Anti-trust Law,” 
might incriminate the witness as a violator of the fed- 
eral anti-trust law, held so remote as not to make im- 
prisonment for refusal to testify a deprivation of liberty 
without due process of law.—Jack v. State of Kansas, U. 
$8. 8S. C., 26 Sup. Ct. Rep. 73. 

81. CONSTITUTIONAL LAW—Statute Forbidding Combin- 
ation as to Insurance Rates. — Insurance companies in 
Iowa are not deprived of their rights, under Const. U. 
S. Amend. 14, by Code Iowa 1897, § 1754, forbidding com- 
bination as to rates.—Carroll v. Greenwich Ins. Co., U. 
8. 8. C.,26 Sup. Ct. Rep. 66. 


32. CONSTITUTIONAL Law—Statute Respecting Street 
Improvements.—Creedmoor City Charter (Priv. Acts 
1905, p. 1006, ch. 398), § 17, providing for condemnation 
of land for street purposes, held not unconstitutional as 
depriving the landowner of his property without due 
process of law.—State v. Jones, N.Car., 52 8. E. Rep. 240. 


33. CONSTITUTIONAL Law—Vested Rights. — The drain 
commissioner has no such contractual relations or vest- 





ed rights under the law that his duty may not at any 
time be suspended or enlarged.—Rice v. Ionia Probate 
Judge, Mich., 105 N. W. Rep. 17. 

34, CONTEMPT—Disobedience of Order of Court.—A de- 
fendant and his attorney in a suit fora firm accounting 
held not subject to punishment for contempt for failure 
to produce firm books, as required by an order of court. 
—Cox v. Clarke, 95 N. Y. Supp. 707. 

35. CORPORATIONS—Authority of Agent.—Whether the 
general local manager of a foreign corporation had 
power to purchase a dynamo for the corporation’s light- 
ing plant held for the jury.—Grand Rapids Electric Co. 
v. Walsh Mfg. Co., Mich., 105 N. W. Rep. 1. 

36. CORPORATIONS—Deed of Trust.—A deed of trust 
held to authorize the trustee to release part of the prop- 
erty included therein from the lien thereby created.— 
Fidelity Trust Co. v. National Coal & Iron Co., Ky., 898 
W. Rep. 718. 

37. CORPORATIONS — Discretion of Directors. — The 
purely discretionary powers of a board of directors of a 
corporation concerning its internal affairs, fairly and 
honestly exercised, are not reviewable or controllable 
by a court of law or equity.—Siegman yv. Electric Vehicle 
Co.,U.8.C.C., D. N. J., 140 Fed. Rep. 117. 

38. CORPORATIONS—Removal of Causes.—For the pur- 
poses of the removal of a cause into a federal court, such 
court will take judicial notice of the fact that adefendant 
is a corporation created by a law of the United States, 
and it is immaterial that such fact does not appear from 
the plaintiff's declaration.—Heffelfinger v. Choctaw, O. 
& G. R. Co., U.S.C. C.,W. D. Tenn., 140 Fed. Rep. 75. 

39. COUNTIES—Claims Against County.—Where county 
commissioners have allowed a smaller gross sum in fall 
for an itemized bill, and that sum is drawn from the 
county treasury, the claim for the remainder of the bill 
is barred.—Hunt v. Franklin County Comrs., Me., 62 Atl. 
Rep. 213. 

40. CouRTs — Constitutional Questions. — Where the 
jurisdiction of the supreme court to review an appeal 
depended on the case containing a constitutional ques- 
tion, the burden was on theappellantto present a record 
showing that such constitutional question was neces- 
sarily involved.—J. G. Hutchinson & Co. v. Morris Bros., 
Mo., 89S. W. Rep. 870. 

41, CRIMINAL LAW—Instruactions as to Conspiracy.—The 
jury should be instructed that, unless they find thata 
conspiracy existed independent of the statements of the 
alleged co-conspirator, they should disregard such state- 
ments.—Cvoper v. State, Tex.,89S. W. Rep. 816. 

42, CRIMINAL TRIAL—A ppeal.—On the state’s appeal in 
a criminal case the supreme court can merely announce 
the law for the future guidance of trial courts, and can- 
not reverse the case for erroneous rulings made by the 
trial court.—State v. Jackson, Iowa,105N. W. Rep. 51. 


43, CRIMINAL TRIAL—Argument of Counsel.—The court 
will not control the argument of the prosecuting attorney 
to the jury inacriminal case beyond requiring him to 
keep within the record and abstain from inflammatory 
appeals to prejudice.—State v. Drake, lowa, 105 N. W. 
Rep. 54. 

44. CRIMINAL TRIAL—Reasonable Doubt.—A reason- 
able doubt entitling accused to an acquittal must not 
only be reasonable under the facts proved, but must 
grow out of the evidence, and prevent the jury from 
reaching an honest conclusion of accused’s guilt.—State 
v. Collins, Dela., 62 Atl. Rep. 224. 

45. DAMAGES—Excessive Verdict.—A verdict awarding 
$9,000 damages to a laborer for personal injuries held ex- 
cessive under the evidence, and a remittitur of $2,000 re- 
quired.—Bulduzzi v. James Ramage Paper Co., U.S.C. 
C., D. Ver., 140 Fed. Rep. 95. 


46. DEATH—Damages.—In an action for the death ofa 
married woman, evidence of her separate earnings for 
six months prior to her death, and of the probable life 
of a woman of her age and health, held admissible.— 
Austin v. Metropolitan St. Ry. Co.,95N. Y. Supp. 740. 


47. DEEDs—Equitable Estates.—Where a deed made to 
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bar dower itself created a trust for the sole benefit of the 
husband and his heirs, it was ineffective to bar the wife’s 
dower in suck equitable estate conferred by 2 Gen. St. p. 
1275, § 1.—Radley v. Radley,'N. J., 62 Atl. Rep. 195. 

48. DESCENT AND DISTRIBUTION—Patent to Widow of 
Homestead Settler.—Doctrine of relation cannot be in- 
voked to confer right in land, under state laws, on daugh- 
ter of deceased homesteader, as against his widow, to 
whom the patent has issued under Rev. St. U. S. § 2291 
[U. 8S. Comp. St. 1901, pp. 1890, 1394].—McOune v. Essig, U. 
8. 8. C., 26 Sup. Ct. Rep. 78. 

49. DOMICILE—Citizenship of Deserted Wife.—A wife 
who has been deserted by her husband may be a resi- 
dent and citizen ofa different state from her husband 
for the purposes of a suit by her in a federal court to re- 
cover for the alienation of his affections and causing his 
desertion.—Gordon v. Yost, U.8.C.C.,N. D. W. Va., 140 
Fed. Rep. 79. 

50. EMBEZZLEMENT—Question for Jury.—In a prosecu- 
tion for embezzlement, whether prosecuting witness ac- 
cepted a sheriff’s certificate of sale from defendant in 
full settlement of balance due held a question for the 
jury.—State v. Pingel, Iowa, 105 N. W. Rep. 58. 

51. EMINENT DOMAIN — Damages.—In an action for 
damages to plaintiff’s property by reason of the iimpair- 
ment of his easements, due to the erection of a railroad 
viaduct in the street on which his property abutted, an 
award of $4,000 for fee damage held justified.—Rose v. 
New York & H. R. Co., 95 N. Y. Supp. 711. 

52. EMINENT DOMAIN—Proceedings to Condemn.—In 
a proceeding to condemn the rights of an abutting owner 
in a public highway, the municipality in which the high- 
way 1s situated is not a necessary party.—Philadelphia 
& C. Ferry Co. v. Intercity Link R. Co., N.J., 62 Atl. Rep. 
184. 

53. EQuiry—Demurrer.—A bill which seeks to enforce 
a statutory liability by compelling the payment of sums 
largely in excess of the amount necessary to satisfy the 
debt is demurrable for want of equity.—Miller v. Willett, 
N.J., 62 Atl. Rep. 178. 

54. EQuity—Litigation Between Codefendants. — Co- 
defendants in a chancery suit cannot therein lawfully 
litigate matters between themselves wholly foreign to 
matters raised by the pleadings and proot between 
plaintiffs and defendants.—Pickens v. Daniels, W. Va., 
52 8. E. Rep. 215. 

55. EVIDENCE—Judicial Notice as to Occupations.—The 
courts will take judicial notice of the general duties and 
character of those occupations which are classed as 
professions.—O’Reilly v. Erlanger, 95 N. Y. Supp. 760. 

56. EVIDENCE—Opinions of Nonexperts. — Opinion of 
nonexperts as to how land could have been drained 
without injuring plaintiff's crops held inadmissible.— 
St. Louis Southwestern Ry. Co. v. Morris, Ark., 89S. W. 
Rep. 846. 


57. EVIDENCE—Testimony Based on Book Entries.— 
A witness may testify as to the number of bales of cot- 
ton he sold a party, though he bases it on book entries 
made from cotton tickets.—Hubbard City Cotton Oil & 
Gin Co. y. Nichols, Tex., 89 8. W. Rep. 795. 

58. EvIDENCE—Value of Property.—The price at which 
property sold but a short time before the time in contro- 
versy is some evidence as to its value .—State v. Jackson, 
Iowa, 105 N. W. Rep. 51. 


59. EXCHANGE OF PROPERTY—Rescission.—In a suit to 
enforce an agreement to retrade canal boats, a demand 
held not a prerequisite to plaintiff's right to recover the 
boat he had exchanged to defendant. — Dougherty v. 
Neville, 95 N. Y. Supp. 806. 

60. EXECUTION—Resale.— Under Code, § 4083, if neither 
the judgment holder nor his attorney proceed against a 
bidder at an execution sale to collect his bid, it is the 
duty of the sheriff to resell the property.—State Bank v. 
Brown, Iowa, 105 N. W. Rep. 49. 

61. EXECUTORS AND ADMINISTRATORS—Claims Barred 
by Limitations.—Where a claim against a decedent’s es- 
tate is barred by limitations, the administrator has no 





power to voluntarily renew it.—Gardner v. Pitcher, 95 
N. Y. Supp. 678. ‘ 

62. EXECUTORS AND ADMINISTRATORS — Parties to Ac- 
tion on Account.—W here the estate of a decedent had 
been partitioned and the executor discharged, the exec- 
utor was not u proper party in an action on an account 
by one to whom it had been allotted.—Hill v. Herndon, 
Tex., 89S. W. Rep. 813. 

63. FALSE PRETENSES—Evidence.—In a prosecution 
for obtaining property by false representations, certain 
evidence as to defendant’s profits in the transaction 
held inadimissible.—State v. Jackson, Iowa, 105 N. W. 
Rep. 51. 

64. FEDERAL CoURTS—Diverse Citizenship.—Jurisdic- 
tion of federal court held to depend entirely on diversity 
of citizenship, where the cause was removed for preju- 
dice from a state court.—Cochran v. Montgomery Coun- 
ty, U. 8. S. C., 26 Sup. Ct. Rep. 58. 

65. FEDERAL COURTS—Diverse Citizenship.—Two citi- 
zens of different states may maintain a suit againsta 
citizen of a third statein the federal court of the latter’s 
residence.—Sweeney v. Carter Oil Co., U. 8.8. C., 26 Sup. 
Ct. Rep. 55. 

66. FEDERAL CouRTS—Jurisdiction.—The jurisdiction 
of a federal court is limited to that conferred by the 
constitution and statutes of the United States, and can- 
not be acquired by consent.—Anderson v. Bassman, U. 
8.C. C.,N. D. Cal., 140 Fed. Rep. 10. 

67. FORCIBLE ENTRY AND DETAINER— Damages. — A 
claim for damages can be waged in an action for fore- 
ible entry and detainer only if there isa right to posses - 
sion.—Stevens v. Jones, Wash., 82 Pac. Rep. 754. 

68. FIRE INSURANCE —Property Covered.—Policy of in- 
surance on stock of sugar and molasses held to cover 
sugar and molasses coming into the sugar house as a 
result of the manufacture of the growing crop.—Royal 
Ins. Co. v. Miller, U. 8. 8. C., 26 Sup. Ot. Rep. 46. 

69. GARNISHMENT — Proceedings Originally Void.— 
Where a writ of garnishment was unauthorized and in- 
valid when issued because the judgment on which it was 
issued was satisfied of record, a subsequent setting aside 
of the entry of satisfaction did not validate the writ.— 
Masterson v. Keller, Tex., 89S. W. Rep. 803. 

70. GIFTs—Undue Influence.—The testimony of piaint 
iff,suing for money paid to a woman because of her 
threats to expose the illicit relations between them held 
to overcome the presumption that the money was paid 
by reason of undue influence.—Platt v. Elias,95N. Y. 
Supp. 710. 

71. HABEAS CoRPUS—Federal Interference with State 
Administration of Criminal Law.—Federal courts will 
not interfere by habeas corpus with state in the adminis- 
tration of its criminal law, unless fundamental consti- 
tutional rights are violated.—Rogers v. Peck, U. 8. 8. C., 
26 Sup. Ct. Rep. 87. 

72, HiGHWAYs—Application for Public Road.—Where 
an application for a public road gave its course as south - 
eastwardly from the beginning point, and the survey- 
ors gave the first course as 8.549 W.., the variance was 
fatal.—Ludlam v. Swain, N. J., 62 Atl. Rep. 192. 

78. HiGHWAYs—Injury to Abutting Owner.—A town- 
ship in constructing an embankment for a highway had 
no right to so construct it so as to cause the deposit of 
earth in a pond of a landowner or upon jhis land.— 
Schneider v. Brown Tp., Mich., 105 N. W. Rep. 18. 

74. HiGHWAYys— Surface Waters. —Commissioner of 
highways of a town owes no duty to a private owner to 
provide a channel for the drainage of surface water.— 
Winchell v. Town of Camillus, 95 N. Y. Supp. 688. 

75. HOMESTEAD—Declaration to Establish.—A notice of 
a proceeding, under Code Civ. Proc., § 1728, to establish 
a homestead in certain property, posted in three promi- 
nent places in the county for 10 days, held insufficient to 
confer jurisdiction of the proceeding.—Hansen v. Union 
Sav. Bank, Cal.,&2 Pac. Rep. 768. 

76. HOMESTEAD—Improvements.—A contract for the 
purchase of trees planted on a homestead held not exe- 
cuted by the wife so as to create a lien against the home. 
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stead, under Const., art. 16, §50.—Walker v. Woody, Tex., 
89S. W. Rep. 789. 

77. HoMICIDE—Intent.—In determining the criminality 
of the act of killing, it is immaterial whether the intent 
was to kill the person killed, or whether the death of 
such person was the accidental result of the intent to kill 
some one else.—State v. Briggs, W. Va., 52S. E. Rep. 218. 

78. HOMICIDE—Malice.—To constitute murder in the 
first degree, express malice must be shown, while in 
murder inthe second degree malice may be shown by 
acts and conduct indicating a reckless disregard of hu- 
man life only.—State v. Collins, Dela., 62 Atl. Rep. 224. 

79. HOMICIDE—Resistance of Officer.—Where defend- 
ant shot and killed an officer immediately on the officer 
entering defendant’s house to execute a writ of posses- 
sion, defendant could not claim that the shooting was in 
self-defense.—Smith v. State, Tex., 89 S. W. Rep. 817. 

80. HUSBAND AND WIFE—Connivance in Divorce.— 
Where reasonable minds could draw no other conclus- 
ion, in suit for criminal conversation, than that plaintiff 
cousented to the misconduct of his wife, the question of 
his connivance was for the court.—Kohlhoss v. Mobley, 
Md., 62 Atl. Rep. 236. 

81. INDICTMENT AND INFORMATION—Assault with In- 
tent to Kill.—An information charging assault with in- 
tent to kill does not authorize a conviction of exhibiting 
a dangerous weapon in a threatening manner.—State v. 
Campbell, Wash., 82 Pac. Rep. 752. 

82. INJUNCTION—Restraining Erection of Apartment 
House.—Injunction to restrain erection of an apartment 
house in violation of covenant in deed denied; defend- 
ant’sremedy at law in action for damages being ade- 
quate.—McClure v. Leaycraft, N. Y.,75 N.E. Rep. 961. 

83. INTEREST—Judgments.—Ajfjudgment rendered ona 
verdict in an action ex delicto will bear interest from the 
date of the verdict, if there be one, and if not, from the 
date of the judgment.—Campbell v, City of Elkins, W. 
Va., 52S. E. Rep. 220. 

84. JUDGES — Disqualification.— Relationship between 
judge and assistant district attorney, opposing motion 
for new trial for newly discovered evidence, held not to 
disqualify the judge.—People v. Patrick, N. Y., 75 N. E. 
Rep. 963. 

85. JUDICIAL SALES—Rights of Purchaser on Vacation. 
—On vacation of a judicial sale, in the absence of fraud, 
the purchasers held entitled to a return of the consider- 
ation and interest and the value of lasting improve- 
ments, less the reasonable rental value of the land, with 
interest during their possession.—Davidson v. Marcum, 
Ky., 89S. W. Rep. 703. 

86. JuRy—Condemnation Proceedings.—A landowner 
held not entitled to ajury trial of the assessment of 
damages in condemnation proceedings.—State v. Jones, 
N. Car., 52 8. E. Rep. 240. 

87. LANDLORD AND TENANT — Agreement to Protect 
Growing Crops.—A landlord held liable for damages to 
the tenant’s growing crop by cattle trespassing thereon. 
—L. M. Gloor & Co. v. West, Tex., 89S. W. Rep. 783. 

88. LANDLORD AND TENANT—Lease and Condition Sub- 
sequent.—Where a lease for years contained a provision 
that it should be void on the nonpayment of rent, such 
provision did not limit the term, but created a mere eon- 
dition subsequent for the breach of which the lessor was 
entitled to terminate the lease at his election. — Hart- 
ford Wheel Club v. Travelers’ Ins. Co., Conn., 62 Atl. 
Rep. 207. 

89. LIBEL AND SLANDER — Qualified Privilege. — A 
pamphlet containing the published proceedings of an in- 
vestigation of charges against one connected with acol- 
lege by the college board of trustees held qualifiedly 
privileged.—Gattis v. Kilgo, N. Car., 52 8. E. Rep. 249. 

90. LIFE INSURANCE—False Representations of Agent. 
—lLlliterate woman who took out a life insurance policy 
on the faith of false representations of the agent held 
entitled to recover back the premiums paid. — Caldwell 
v. Life Ins. Co. of Virginia, N. Car., 52S, E. Rep. 252. 

91, LIFE INSURANCE—Provision in Policy.—A provision 
in a life policy, making it incontestible for fraud after 





the expiration of a specified time, is valid and binding 
on the insurer.—Reagan v. Union Mut. Life Ins. Co., 
Mass., 76 N. E. Rep. 217. 

92, LIMITATION OF ACTIONS—Prescription for Personal 
Actions in Porto Rico.—The prescription of 20 years, ap- 
plicable to personal actions, under the Spanish law, be- 
fore the promulgation of the Civil Code is the law which 
must govern an action in Porto Rico for a loss undera 
policy occurring before the royal decree of 1889, extend- 
ing the Civil Code to that island.—Royal Ins. Co. v. Mil- 
ler, U.S. 8S. C., 26 Sup. Ct. Rep. 46. 

93. LIMITATION OF ACTIONS — Substitution of Parties 
after Bar.—The court may permit summons and com- 
plaint to be so amended as to change the action from 
one against defendants representatively to one against 
them individually.—Kerrigan vy. Peters, 95 N. Y. Supp. 
723. 

94. MALICIOUS PROSECUTION—Wrongful Suing Out of 
Attachment.—Where an attachment is sued out froma 
court without jurisdiction, maliciously, and without any 
reasonable or probable cause, plaintiff is liable to de- 
fendant for damages resulting from the levy.—Ailstock 
v. Moore Lime Co., Va., 52 S. E. Rep. 213. 

95. MANDAMUS — Pleadings. — Where in mandamus an 
order book entry shows that the defendants filed an an- 
swer, but the answer in the transcriptis that of only one 
of the defendants, that does not withdraw the return of 
all the defendants previously filed.— Parscouta v, State, 
Ind., 75 N. E. Rep. 970. 


95. MASTER AND SERVANT—Assumed Risk in Overlift- 
ing.—An employee held to assume the risk from attempt- 
ing with only one other man to load a heavy piece of 
iron ona car.—International & G. N. R. Co. v. Figures, 
Tex., 89S. W. Rep. 780. 

97. MASTER AND SERVANT—Negligence of Section Boss. 
—A section boss held guilty of gross negligence, making 
the railroad company liable for injuries to a section 
hand.—Louisville & N. R. Co. v. Helm, Ky., 89 S.W. Rep. 
709. 

98. MASTER AND SERVANT—Obvious Dangers.—Servant 
does not assume the risks of his master’s negligence, 
but assumes ordinary risks incident to his work, and 
risks of obvious dangers.—St. Louis Southwestern Ry. 
Co. v. Demsey, Tex., 89 S. W. Rep. 786. 


99. MECHANICS’ LIENS — Failure to Serve Notice.—A 
furnisher of materials having notified the owner of its 
claim, and fixed its lien, when the owner had more than 
enough in his hands to pay it, it was immaterial that it 
did not give notice of the items ofits bills as the mate- 
rials were furnished.—Nichols v. Dixon, Tex., 89 S. W. 
Rep. 765. 


100. MECHANICS’ LIENS—Mistake in Dismissing Com- 
plaint.— Where a clerk from the office of attorneys foran 
answering defendant, not served with notice of trial, 
made no objection to the dismissal of the complaint, 
held that the court had a right to relieve such defendant 
from the mistake.—Hinkle v. Sullivan, 95N. Y. Supp. 788. 

101. MORTGAGES—Junior Liens.—An owner of prop- 
erty mortgaged also subject to other liens held not en- 
titled to a surplus, arising on foreclosure, until such other 
liens were paid.—State Bank v. Brown, Iowa, 105 N. W. 
Rep. 49. 


102. MUNICIPAL CORPORATIONS— Defective Sidewalk.— 
An elevation of five to six inches cf one end of a flag- 
stonein a sidewalk cannot, as a matter of law, be held 
to besuch a trivial defect as to relieve the city of re- 
sponsibility.—Dickerman v. Weeks, 95 N. Y. Supp. 714. 

103. MUNICIPAL CORPORATIONS—Defective Sidewalk.— 
The condition of the sidewalk the length of the block 
held competent evidence whether the village had notice 
of the defect therein causing the accident.—Hunter v. 
Village of Ithaca, Mich., 105 N. W. Rep. 9. 

104. MUNICIPAL CORPORATIONS — Fiscal Management. 
—Where an injunction restraining a city treasurer from 
applying funds will affect the holders of city warrants, 
such holders should be made parties.—Pendleton v. Fer- 
guson, Tex., 89 S. W. Rep. 758. 
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105. MUNICIPAL CORPORATIONS—Recognition of Street. 
—To establish the recognition of a street by a municip- 
ality by proof of work done on it by an officer of the 
municipality, the amount of the work is immaterial.— 
Campbell v. City of Elkins, W. Va., 52 S. E. Rep. 220. 

106. NEGLIGENCE—Res Ipsa Loquitur.—In an action 
for negligence, the burden of proof was not shifted from 
defendant to plaintiff by the doctrine of res ipsa loquitur. 
—Lyles v. Brannon Carbonating Co., N. Oar., 52 8. E. 
Rep. 233. 

107. NEGLIGENCE—Question for Jury.—Where the na- 
ture of an act relied on to show negligence contributing 
to a personal injury can only be determined by consid- 
ering all the circumstances, it is the province of the jury 
to pass on and characterize it.—United Rys. & Electric 
Co. of Baltimore v. Watkins, Md., 62 Atl. Rep. 284. 

108. PARTIES—Substitution.—_Ap order permitting an 
amendment to the complaint so as to change the action 
from one against defendants representatively to one 
against them individually should allow costs to defend- 
ants.—Kerrigan v. Peters, 95 N. Y. Supp. 723. 

109. PARTITION—Title of Purchaser at Sale.—Purchaser 
at partition sale held to have acquired no interest through 
a defaulting defendant who had conveyed her interest 
before suit brought.—Flagler v. Devlin, 95 N.Y. Supp. 
801. 

110. PARTNERSHIP—Authority of Partners —A partner 
of a mercantile firm has power to bind the firm by giving 
an order forthe purchase of goods for the firm’s bene- 
fit.—Smith & Cheney Co. v. Schmidt, Mich., 105 N. W, 
Rep. 39. 

111. PAYMENT—Appropriation by Sestgngee. —A mort- 
gagee, on receiving the proceeds from a sale of the 
mortgaged property, held entitled to apply the same on 
the mortgage debt.—Lyon v. Bass, Ark., 89S. W. Rep. 
849. 

112. PERJURY—Instruction as to Wilifulness.— On a 
prosecution for false swearing, held the terms “will- 
fully” and “deliberately” should have been defined.— 
Holt v. State, Tex., 89S. W. Rep. 838. 

113. PHYSICIANS AND SURGEONS—License to Practice 
Dentistry.—Under P. L. 1898, p. 123, § 8, regulating the 
practice of dentistry, held, that to exempt defendant 
from the penaltics of the act for practicing dentistry 
without a license, his practice must have consisted in as- 
sisting his preceptor under his direct and personal super- 
vision.—State Board of Registration and Examination in 
Dentistry v. Terry, N. J.,62 Atl. Rep. 193. 

114. PLEADING — Overraling of Demurrer to Plea. — 
Under the practice of West Virginia, after ademurrer to 
a plea has been overruled, and issue has been joined on 
the plea, the court may, in its discretion, set aside such 
issue and permit plaintiff to file a motion to reject the 
plea.—Gordon v. Yost, U.S.C. C., W. Va., 140 Fed. Rep. 
79. 

115. PLEADING—Traverse of Amended Declaration.— 
The plea of the general issue, filed before an amendment, 
joining as party. plaintiff in a suit for insurance the as- 
signee of the policy, held not to traverse the amended 
declaration.—Royal Ins. Co. v. Miller, U. 8. 8. C., 26 sacl 
Ct. Rep. 46, 

116. Post OFFICE—Mail Contracts.—Positive statement 
in the government’s advertisement for proposals for 
services on a mail route, that the number of elevated 
stations to be served is two, whereas in fact there were 
four, entitles contractor to additional compensation.— 
United States v. Utah, N. & C. Stage Co., U.S. 8. U., 26 
Sup. Ct. Rep. 69. 

117, PRINCIPAL AND AGENT—Liability of Agent.—Col- 
lecting agent, held, in the absence of any personal fraud 
or guaranty of the validity of the claim, not answerable 
to the plaintiff for the amount collected, on proof that 
the claim was invalid.—Hauenstein v. Ruh, N. J.,62 Atl. 
Rep. 184. 

118. PRINCIPAL AND AGENT — Apparent Authority of 
Agent.—It is within the scope of the apparent authority 
of a salesman to the retail trade to sell goods to be paid 
for when sold by the buyer, and theseller is bound by 





such a contract.—Patten-Worsham Drug Co. v. Stark, 
Tex., 898. W. Rep. 799. 

119. PRockss—Proof of Service.—Service having been 
in fact made, the court had jurisdictiou, after judgment, 
to amend the defective record of proof of service to con - 
form to the facts.—Schmidt v. Hoffmann, Wis.,; 105 N. W. 
Rep. 44. 

120. Procgess—Service by Publication.—That service 
of summons by publication did not confer jurisdiction to 
compel a nonresident to convey real estate situated 
within the state was held not to be a subject to be de- 
termined on an application to vacate an order for serv 
ice by publication.—Meaney v. Way,95 N. Y. Supp. 745. 

121, PROHIBITION— Jurisdiction of Lower Court.— A 
circuit court having jurisdiction of a suit held authorized 
to decide the questions arising therein without interfer- 
ence by writ of prohibition.—State v. Gates, Mo., 89 8. W. 
Rep. 881. 

122, PUBLIC LAND8S—Conveyance Pursuant to Contract 
Made Before Patent.—A cenveyance of public lands pur- 
suant to contract made before patent cannot be ques- 
tioned by one claiming under a trast deed from the pat- 
entee with knowledge of a prior conveyance of the tim- 
ber and a right of way.—Hartman v. Butterfield Lumber 
Co., U. 8. 8. C., 26 Sup. Ct. Rep. 63. 

123. PUBLIC LANDS—Perjury as Ground for Equitable 
Relief.— Perjury on a hearing before the land depart- 
ment on acontest over a homestead entry held not ground 
for equitable relief against decision of department. — 
Estes v. Timmons, U. 8. 8. C., 26 Sup. Ct. Rep. 85 

124. RAILROADS—Complaint in Personal Injury Case.— 
A complaint in an action against several railroads for an 
injury to a servant of one of them held to show a cause 
of action against all for a single injury.—Chicago& W. I. 
R. Co. v. Marshall, Ind., 75 N. E. Rep. 973. 

125. RAILROADS—Injury to Passenger.—Petition for in- 
juries to passenger on street car, caused by collision, 
construed to permit of evidence of negligence of watch - 
man as well as of servants in charge of street ear.— 
Hamilton v. Metropolitan St. Ry. Co., Mo., 898. W. Rep. 
893. 

126. RAILROADS—Nuisance —The legislature may legal- 
ize a nuisance committed by a railroad provided the 
damages be fully compensated by the payment of money. 
—Rainey v. Red River, T. & 8. Ry. Uo., Tex., 89 8. W. 
Rep. 768. 

127. RAILROADS—Persons on Track.—Conductor of a 
train held not negligent in failing to give a signal to stop 
immediately upon the remark of the brakeman that the 
object on the track looked like a man.—Louisville, H. & 
St. L. R.Co. v. Hathaway’s Exec., Ky., 89S. W. Rep. 724. 

128. REFERENCE—Powers of Referee.—A referee has 
full power to decide all questions, both of law and fact, 
and in the absence of fraud or mistake his decision is 
final.—Piscataquis Sav. Bank v. Herrrick, Me., 62 Atl. 
Rep. 214. 

129. REFORMATION OF INSTRUMENTS—Lease by City.— 
Courts may reform a lease made by a city pursuant toa 
resolution of the common coucnil.—Bronk v. Standard 
Mfg. Co., Mich., 105 N. W. Rep. 38. 

130. RELEASE—Return of Consideration.—An employee 
repudiating a release of his claim for injuries held not 
bound to tender the expenses incurred by the employer 
in maintaining the employee at a hospital.—Louisville & 
N.R. Co.v. Helm, Ky.. 898. W. Rep. 709. 

131. REMOVAL OF CausESs—Separable Controversy.— 
Where the declaration in an action in a state court 
against several defendants states a cause of action for a 
joint tort, the action cannot be held to be one involving a 
separable controversy for the purposes of removal.— 
Heffelfinger v. Choctaw, O. & G. R.Co.,U. 8.U.C.,W.D 
Tenn., 140 Fed. Rep. 75. 

132. SALES—Action for Price.—In an action to recover 
a balance due on goods sold and delivered by plaintiff to. 
defendants, evidence held to show the existence of the 
balance claimed by penne to.be due. TAG, v. 
Rorick, Mich., 105 N. W. Rep. 29. 

183, SALEs—Duress.—A bill of sale executed by detend- 
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ant to avoid a levy of execution about to be made by 
plaintiff to satisfy a debt owed by defendant is todeemed 
voluntary and is binding upon defendant.—Lewter v. 
Lindley, Tex., 89 S. W. Rep. 784. 

134. SALES —Rescissiov.—A seller, on accepting the 
property returned for fraud or breach of warranty, re- 
scinds the contract and becomes liable for the price, un- 
less the acceptance is conditional.—Dougherty v. Ne- 
ville, 95 N. Y. Supp. 806. 

135. SALES—Unnecessary Delivery.—Where a buyer re- 
fused to accept the goods, the seller was excused from 
making a tender or delivery.—R. T. Wilson & Co. v. Levi 
Cotton Mills, N. Car., 528. E. Rep. 250. 

136. SHIPPING—Loss of Baggage.—Negligence of steam- 
ship passenger held not to bar his right to recover for the 
loss of articles from the room, where the steamship stew- 
ard had been in the room.—Hart v. North German Lloyd 
8.8. Co.,95 N. Y. Supp. 733. 

187. STATUTES — Construction.— Courts are bound to 
endeavor to ascertain the meaning of and to give full 
force to every enactment of the general assembly not ob- 
noxious to constitutional prohibitions.—Albert v. Gibson, 
Mich., 105 N. W. Rep. 19. 

1388. STREET RAILROADS—Injury to Pedestrian Cross- 
ing Track.—An individual who in disregard of his own 
safety undertakes to cross a street car company’s track 
when no prudent person would do so cannot recover for 
injuries sustained.—United Rys. & Electric Co. of Balti- 
more v. Watkins, Md,, 62 Atl. Rep. 234. 

139, SUNDAY —Complaint for Violation of Sunday Law.— 
A complaint for violating the Sunday law need not specify 
the particular business defendant was engaged in. — 
Griffith v. State, Tex., 89S. W. Rep. 832. 

140. TAXATION—National Banks.—Under the statute of 
the United States no tax can be levied on national banks 
based on income, licenses, or tranchises.—George Schu- 
ster & Co. v. City of Louisville, Ky., 89 8S. W. Rep. 689. 

141. TAXATION—Persons Liable.—Tax on property as 
sessed to true owner, a corporation or association, held 
not collectible from company’s trustee.—Homer Tp. v. 
Simth, Mich., 105 N. W. Rep. 12. 

142. TAXATION—Recovery for Void Taxes Paid.—The 
amount of void taxes paid toa municipality is recover- 
able by an action for money had and received.—Guaranty 
Trust Co. v. City of New York, 95 N. Y. Supp. 770. 

143. TAXATION—Redemption from Tax Sale.—One suing 
to redeem land sold for taxes has the burden of proving 
that he was the owner of the land at the time of the sale. 
— Waterman v. Irby, Ark., 89 8. W. Rep. 844. 

144. TENANCY IN COMMON—Contract for Sale.—The part 
performance of a purchaser held such as to render it in- 
equitable to permit the covenant of the vendor to re- 
pudiate the contract of sale.—Stuart v. Mattern, Mich., 
105 N. W. Rep. 35. 

145. TENDER — By Whom Made. — Tender made by 
plaintiff to obtain possession of property fraudulently 
procured from him by defendant and another held pro- 
perly made to defendant, who was the beneficiary of the 
fraud.—Harris v. Staples, Tex., 89S. W. Rep. 801. 


146. TRIAL—Preference on Calendar.—The condition of 
the health of an aged plaintiff on an application to grant 
her cause a preference on the calendar must be shown 
by the affidavit of a physician.—Crawford v. New York 
City Ry. Co., 95 N. Y. Supp. 769. 

147, TRIAL—Reading Law to Jury.—Permitting counsel 
for plaintiff to read from opinion of court of civil appeals 
in the case, and to comment thereon, in the presence of 
the jury, held error.—Lewter v. Lindley, Tex., 89S. W- 
Rep. 784. 

148. TRIAL—Res Ipsa Loquitur.—Omission of the court 
to explain the doctrine res ipsa loquitur to the jury held 
not error, in the absence of a prayer embodying the 
charge desired.—Lyles v. Brannon Carbonating Co., N. 
Car. , 52 8S. E. Rep. 233. 

149. TROVER AND CONVERSION—Ipstructions as to Dam- 
ages.— Where plaintiff alleged the conversion of property 
by defendant, and prayed for damages for such conver- 





sion, a request to charge the jury to find for the property 
or the reasonable market value of the same was properly 
refused.—Harris v. Staples, Tex., 89 S. W. Rep. 801. 

150. TRUSTS — Misapplication of Funds. — Defendant 
company, not having used funds deposited in a bank with 
its own funds by its officer, held not chargeable for mis- 
application of trast funds so deposited and checked out 
by said ofticial.—Brookhouse v. Union Pub. Uo.,N.H., 
62 Ati. Rep. 219. 

151. TrusTs—Parol Evidence.—In the absence of fraud 
on the part of a grantee in a deed conveying real estate 
an express trust in the real estate existing in parol can- 
not be established.—Heddleston v. Stoner, Iowa, 105 N. 
W. Rep. 56. 

152. VENDOR AND PURCHASER— Lien und Remedy of 
Vendor.—Where there is a default in the payment of the 
purchase money due for land, the vendor, with lien re- 
served by note or deed, has the election of suing on the 
note and to foreclose his lien, or to sue for the land it- 
self.—Branch vy. Taylor, Tex., 89 8. W. Rep. 813. 

153. VENDOR AND PURCHASER—Misdescription of Prop- 
erty.—A statement of the number of rooms in a building 
in a written contract for sale of real estate is so materia! 
that its falsity will justify the yendee in rescinding the 
contract.—Davis v. Scher, N. J., 62 Atl. Rep. 19%. 

154. VENDOR AND PURCHASER — Parol Contract.— A 
party held not entitled to demand land under a parol 
contract of purchase followed by possession and pay- 
ment of purchase money.—Heddleston v. Stoner, lowa, 
105 N. W. Rep. 56. 


155. UNITED StTatks—Agreement to Furnish Beef to 
Army Posts.—Written undertaking of the United States 
to take beef needed for army posts in interior Cuba held 
not to cover the entire island.—Simpson v. United States, 
U.S. 8. C., 26 Sup. Ct. Rep. 54. 


156. WATERS AND WATER COURSES—Adverse Use.—An 
adverse use of the waters of a stream to give a right to 
such use by prescription as against another user must 
have been to the detriment of the latter, and continued 
with his acquiescence during the full period of the stat- 
ute of limitations, under a claim of right.—Anderson v. 
Bassman, U.S. C. C., N. D. Cal., 140 Fed. Rep. 14. 

157. WATERS AND WATER COURSES — Obstruction of 
Flow.—A railroad which constructs a ditch which dis- 
charges surface water onto another’s land is not liable 
for damage done by surface water emptied into its ditch 
from lateral ditches made by strangers without the rail- 
road’s knowledge or consent.—St. Louis Southwestern 
Ry. Co. v. Morris, Ark., 89S. W. Rep. 846. 


158. WILLS—Deeds.—A deed conveying real estate de- 
vised to plaintiff in violation of conditions and limita- 
tions of the devise held tou convey n? title to the gran- 
tees.—Bell v. Bair, Ky., 89 8S. W. Rep. 732. 


159. W1LLs—Subscribing Witness.—A witness to a will 
who held the pen while her name was being written by 
another as a witness held an effectual subscribing wit- 
ness.—/n re Popes’ Will, N. Car., 52 8. E. Rep. 235. 

160. WITNESSES—Competency in Will Contest.—In a 
will contest, the husbands of certain nieces of decedent 
who would inherit land in case the will was defeated held 
competent witnesses as partics.—Roberts v. Bartlett, 
Mo., 89 S. W. Rep. 858. 

161. WiTNESSES—Scope of Cross-Examination. — Any 
question tending to show that the real import of the 
testimony of a witness in chief is materially different 
from its original aspect is legitimate cross examination, 
—Colloty v. Schuman, N. J.,62 Atl. Rep. 186. 

162. WITNESSES — Unfriendly Feelings. — Unfriendly 
feelings entertained by a material witness toward the 
party against whom he testifies are material, as affecting 
the weight to be given to his testimony.—Housion E. & 
W. T. Ry. Co. v. McCarty, Tex., 89S. W. Rep. 305. 

163. WITNESSES—Wife of Defendant. —The marriage of 
a woman, having a living undivorced husband, to de- 
fendant, immediately before his trial, held void, and not 
to disqualify her from testifying against him.—Lara v. 
State, Tex. , 69S. W. Rep. 840. : 





Yim 


